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State of firmly-fixed duty and its impact
on the legal judgments

Dr. Omar Abdullah Al-Shihabi*

Abstrct

Research ldea: The default state for the establishment of an
obligatory action is its occurrence when the cause of obligation is
established. This is because the cause originates from the reason, but
it might also become established under other circumstances. These
circumstances include the state of performance, the state of initiating
the obligatory action, the state of presenting the obligatory action
before the cause of obligation occurs, and the state of presenting the
obligatory action after its cause but before its condition. Significance
of the Research: The importance of this research lies in the change of
legal rulings based on the different considered states of the responsible
individual between the time that establishes the obligation and the time
that requires the performance. This difference in consideration has
impacted various branches of jurisprudence. The research problem is
defining the temporal states that establish the obligation and under
which circumstances the consideration of obligation takes place?
Additionally, what are the jurisprudential consequences of considering
it during the time of obligation versus the time of performance? Is it
valid to consider it before the time of obligation? What is the general
criterion for that? Research Objective: The goal of the research is to
establish a standard for considering the obligation under various
emphasized states, recognizing the foundational differences between
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jurists. To achieve these objectives, the research methodology
combines the inductive approach of analyzing cases of obligation in
jurisprudential branches and then follows the deductive approach to
determine the time and circumstances considered by jurists when
various states are present. Key Findings: The researcher’s conclusions
include: the absolute obligatory action, as well as the restricted
obligatory action, have their obligation established by the occurrence
of their cause and the possibility of their performance. On the other
hand, the expanded obligatory action has its obligation established
correctly at the beginning, and the possibility of performance is not a
condition. The obligatory action can also have its obligation established
by performance when it's presented before the cause. Furthermore,
the obligatory action might have its obligation established by
performance after the cause occurs but before the condition of
obligation is met. Therefore, the researcher believes that the
establishment of obligation varies in different scenarios.

Keywords: Obligatory action - Obligation - Establishment -
Possibility of performance.
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lasll diag,

al-Urmaw1, Safi al-Din Muhammad ibn ‘Abd al-Rahim al-Hindi.
(1416h). nihayat al-wusil f1 dirayat al-ustl (T. 1). (D. Salih ibn
Sulayman al-Yiisuf-D. Sa‘d ibn Salim al-Suwayyih, al-muhaqqiq)]
asl al-tahqiq : Risalata dukttrah, Jami‘at al-Imam bi-al-Riyad [.
al-Maktabah al-Tijartyah bi-Makkah al-Mukarramah.

al-Azhar1, Muhammad ibn Ahmad ibn al-Azhari al-Harawi, Abu
Mansir. (2001). Tahdhib al-lughah (T. 1). (Muhammad ‘Awad
Mur‘ib, al-muhaqqiq). Bayrut : Dar Ihya’ al-Turath al-‘Arabi.

al-Asbahi, Malik ibn Anas ibn Malik. (1415h). al-Mudawwanah al-
Kubra. Bayrit : Dar al-Kutub al-‘IImiyah.

Al Biirnii, Muhammad Sidqi Abi al-Harith al-Ghazzi. (2003). Mawsii ‘at
al-qawa‘id al-fightyah (T. 1). Bayriit : Mu’assasat al-Risalah.

Ibn al-Lahham, Abi al-Hasan ‘Ala’ al-Din ibn Muhammad al-Hanbali.
(1999). al-qawa‘id wa-al-fawa’id al-usiiliyah wa-ma yatba‘uha
min al-ahkam al-far‘tyah (T. 2). (‘Abd al-Karim al-Fadili, al-
muhaqqiq). al-Maktabah al-‘Asriyah.

Amir badshah, Muhammad Amin al-Husayn1 al-Hanafi. (1932). Taysir
al-Tahrr ‘ala Kitab al-Tahrir f1 usil al-figh al-Jami® bayna astlahy
al-Hanafiyah walshaf*yh li-Kamal al-Din Ibn Hammam al-Din
al-Iskandari. Mustafa al-Babi1 al-Halab1 — Misr, wa-stiratuhu : Dar
al-Kutub al-‘Ilmiyah-Bayriit (1983), wa-Dar al-Fikr-Bayrit
(1996).
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Ibn Amir Hajj, Shams al-Din Muhammad wa-yuqalu la-hu : Ibn al-
Muwaqqit al-Hanaft. (1983). al-taqrir wa-al-Tahbir (T. 2). Dar
al-Kutub al-‘IImtyah.

Amin Afandi, ‘All Haydar Khawajah. (1991). Durar al-hukkam fi sharh
Majallat al-ahkam (T. 1). (Fahmt al-Husayni, ta‘rib). Dar al-Jil.

al-Buhitt, Mansiir ibn Yunus ibn Idris. (1402h). Kashshaf al-qina‘ ‘an
matn al-Igqna‘. (Hilal Musaylih1 Mustafa Hilal, al-muhaqqiq).
Bayrtt : Tab‘ah : Dar al-Fikr.

al-Buhiitt, Mansur ibn Yunus ibn Idris. (1993), sharh Muntah4 al-iradat-
al-musamma : « daqa’iq uli al-nuha li-sharh al-Muntaha » (T. 1).
Bayriit : ‘Alam al-Kutub.

al-Tanukhi, Abt al-Tahir Ibrahtm ibn ‘Abd al-Samad ibn Bashir al-
Mahdawi. (2007). al-Tanbih ‘ald Mabadi’ al-Tawjth-Qism al-
‘ibadat (T. 1) (al-Duktir Muhammad blhsan : al-muhaqqiq).
Bayrit : Dar Ibn Hazm.

al-Jassas, Ahmad ibn ‘Al1 Abt Bakr al-Razi al-Hanafi. (1994). al-Fusil
fT al-ustl (T. 2). Wizarat al-Awqaf al-Kuwaytiyah.

al-Hattab, Abu ‘Abd Allah Muhammad ibn ‘Abd al-Rahman al-
Tarabulusi, al-ma‘ruf bi-al-Hattab alrru‘yny al-Maliki. (1992).
Mawahib al-Jalil {1 sharh Mukhtasar Khalil (T. 3). Dar al-Fikr.

Damad Afandi, ‘Abd Allah ibn Muhammad ibn Sulayman. (1328h).
Majma‘ al-anhur f1 sharh Multaq4 al-abhur, bi-al-hamish : al-
sharh al-musamma « Badr almutqa fi sharh almultqa ». Turkiya :
al-Matba‘ah al-‘Amirah, wswwartha : Dar Ihya’ al-Turath al‘rby-
Bayrut.
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Ibn Rajab, Zayn al-Din ‘Abd al-Rahman ibn Ahmad al-Hanbali.
(1419h). taqrir al-qawa‘id wa-tahrir al-Fawa’id [al-mashhir bi-«
Qawa‘id Ibn Rajab »] (T. 1). (Abu ‘Ubaydah Mashhiir ibn Hasan
Al Salman : al-muhaqqiq). Dar Ibn ‘ Affan lil-Nashr wa-al-Tawzi‘.

Ibn Rushd al-Hafid, Abu al-Walidd Muhammad ibn Ahmad ibn
Muhammad al-Qurtubi. (2004). bidayat al-mujtahid wa-nihayat
al-mugtasid. al-Qahirah : Dar al-hadith.

Ibn Rushd, Abt al-Walid Ibn Rushd al-Qurtubi. (1408h). al-Bayan wa-
al-tahsil wa-al-sharh wa-al-tawjth wa-al-ta‘lil (T. 2). (al-Ustadh /
Sa‘ld A‘rab, wa-akhariin, al-muhaqqiq). Bayrit : Dar al-Gharb
al-Islami.

al-Zarkashi, Badr al-Din Muhammad ibn ‘Abd Allah. (1994). al-Bahr
al-muhit 1 ustl al-figh (T. 1). Dar al-Kutubi.

al-Zarkashi, Badr al-Din Muhammad ibn ‘Abd Allah. (1985). al-
manthir f1 al-qawa‘id al-fightyah (T. 2). (D. Taysir Fa’iq Ahmad
Mahmiid, al-muhaqqiq) (D. ‘Abd al-Sattar Abii Ghuddah, al-
maraji‘). al-Kuwayt : Wizarat al-Awqgaf al-Kuwaytiyah (Tiba‘at
Sharikat al-Kuwayt lil-Sihafah).

al-Zarkashi, Shams al-Din Muhammad ibn ‘Abd Allah. (1993). sharh
al-Zarkashi (T. 1). Dar al-‘Ubaykan.

al-Subki, Taj al-Din ‘Abd al-Wahhab ibn ‘Ali. (1991). al-Ashbah wa-
al-naza’ir (T. 1). (‘Adil Ahmad ‘Abd almwjwd-‘AlT Muhammad
Mu‘awwad, al-muhaqqiq). Bayriit : Dar al-Kutub al-‘Ilmiyah.

al-Sarakhsi, Abti Bakr Muhammad ibn Ahmad ibn Ab1 Sahl. usil al-
Sarakhsi. (Abu al-Wafa al-Afghant ; ra’is al-Lajnah al-‘Ilmiyah
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li-Thya’ al-Ma‘arif al-Nu‘maniyah, al-muhaqqiq). Haydar Abad,
al-Hind : Lajnat Thya’ al-Ma‘arif al-Nu‘maniyah. (wa-stratuhu
Dar alm‘rft-Bayrit).

al-Sarakhs1, Muhammad ibn Ahmad ibn Ab1 Sahl. (D. t). al-Mabsit.
Bashir tashihihi : jam‘ min afadil al-‘ulama’. Misr : Matba‘at al-

Sa‘adah, wswwratha : Dar al-Ma‘rifah-Bayrtt.

al-Sam‘ani, Abi al-Muzaffar, Mansiir ibn Muhammad almrwza al-
Tamimi. (1999). qawati‘ al-adillah f1 al-usal (T. 1) (Muhammad
Hasan Muhammad Hasan Isma‘il al-Shafi‘i, al-muhaqqiq).
Bayrit : Dar al-Kutub al-‘Ilmiyah.

al-Suytti, Jalal al-Din ‘Abd al-Rahman. (1983). al-Ashbah wa-al-
naza’ir fi Qawa‘id wa-furii‘ figh al-Shafi‘tyah (T. 1). Dar al-
Kutub al-‘Ilmiyah.

al-Shashi, Nizam al-Din Abu ‘Ali Ahmad ibn Muhammad ibn Ishagq.
(1982). usil al-Shasht Wa-bi-hamishihi : ‘Umdat al-hawasht lil-
Mawld Muhammad Fayd al-Hasan al-Kankiihi. Bayriit : Dar al-
Kitab al-‘Arab.

al-Shafi‘l, Abu ‘Abd Allah Muhammad ibn Idris al-Shafi‘1. (1983). al-
umm (T. 2). Bayrut : Dar al-Fikr.

al-Tahtaw1l, Ahmad ibn Muhammad ibn Isma‘il al-Hanafi. (1997).
Hashiyat al-Tahtawi ‘ala Maragqi al-Falah sharh Niir al-Idah (T. 1)
(Muhammad ‘Abd al-‘Aziz al-Khalidi, al-muhaqqiq). Bayriit :
Dar al-Kutub al-‘IImiyah.

al-Tufi, Sulayman ibn ‘Abd al-Qawt al-Sarsari. (1987). sharh Mukhtasar
al-Rawdah (T. 1) (‘Abd Allah ibn ‘Abd al-Muhsin al-Turki, al-
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muhaqqiq). Bayriit : Mu’assasat al-Risalah.

al-Tafi, Sulayman ibn ‘Abd al-Qawt al-Sarsari. (1426h). Dar’ al-Qawl
al-qabth bi-al-tahsin wa-al-tagbth (T. 1) (Ayman Mahmid
Shihadah, al-muhaqqiq). Bayrut : al-Dar al-‘Arabiyah lil-
Mawsu‘at.

Ibn ‘Abidin, Muhammad ‘Ala’ al-Din Afandi, najl Ibn ‘Abidin. (1995).
Qurrat ‘Uyiin al-akhyar Takmilat « radd al-muhtar ‘ala al-Durr
al-Mukhtar sharh Tanwir al-absar » (matbii‘ bi-akhir « Hashiyat
Ibn ‘Abidin : radd al-muhtar »). Bayriit : Dar al-Fikr lil-Tiba‘ah
wa-al-Nashr wa-al-Tawzi‘.

‘Ala’ al-Din al-Bukhari, ‘Abd al-‘Aziz ibn Ahmad al-Hanafi. (D. t).
Kashf al-asrar sharh usiil al-Bazdaw1i. Dar al-Kitab al-Islami.

al-‘Ayni, Mahmud ibn Ahmad ibn al-Husayn. (1420h). albnayh sharh
al-Hidayah (T. 1) (Ayman Salih, al-muhaqqiq). Bayrit : Dar al-
Kutub al-‘Ilmiyah.

al-Ghazali, Abii Hamid Muhammad ibn Muhammad al-Tas1. (1993).
al-Mustasfa (T. 1) (Muhammad ‘Abd al-Salam ‘Abd al-Shafi, al-
muhaqqiq). Dar al-Kutub al-‘Ilmiyah.

al-Ghazali, Abi Hamid Muhammad ibn Muhammad al-Tts1. (1417h).
al-Wasit fi al-madhhab (T. 1) (Ahmad Mahmud Ibrahim,
Muhammad Muhammad Tamir, al-muhaqqiq). al-Qahirah : Dar
al-Salam.

Ibn Faris, Ahmad ibn Faris al-Qazwini al-Raz1. (1979). Mu‘jam Maqayis
al-lughah. (‘Abd al-Salam Muhammad Hariin, al-muhaqqiq). Dar
al-Fikr.
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al-Farahidi, al-Khalil ibn Ahmad al-Basri. (D. t). al-‘Ayn. (D. Mahdi
al-Makhztim1, D. Ibrahim al-Samarra’1 : al-muhaqqiq). Dar wa-
Maktabat al-Hilal.

al-Fayytimi, Ahmad ibn Muhammad al-Fayytimi thumma al-Hamaw.
(D. t). al-Misbah al-munir {1 Gharib al-sharh al-kabir. Bayrtit : al-
Maktabah al-‘Ilmiyah.

Ibn Qudamah, Muwaffaq al-Din Abi Muhammad ‘Abd Allah ibn
Ahmad. (D. t). al-Mughni (T. 3) (‘Abd Allah ibn ‘Abd al-Muhsin
al-Turki, wa-‘Abd al-Fattah Muhammad al-Hulw : al-muhaqqiq).
Dar ‘Alam al-Kutub.

al-Qarafi, Shihab al-Din Ahmad ibn Idris. (D. t). al-Furiiq = Anwar al-
buriiq fi anwa’ al-Furiiq. ‘Alam al-Kutub.

al-Qaraft, Shihab al-Din Ahmad ibn Idris. (1994). al-Dhakhirah.
(Muhammad Hajji — Sa‘ld A‘rab — Muhammad bwkhbzh, al-
muhaqqiq). Bayrtt : Dar al-Gharb al-Islami.

al-Qayrawani, ‘Abd Allah ibn Abi Zayd ‘Abd al-Rahman al-Nafzi, al-
Maliki. (1999). alnnawadr walzziyadat ‘ala ma {1 almdawwanh
min ghayriha min al’umhat (T. 1) (al-Duktur / ‘Abd alfttah
Muhammad alhlw-al-Duktir / mhmmad hjy-al-Ustadh /
Muhammad ‘Abd al-‘Aziz aldbagh-al-Duktiir / ‘Abd Allah al-
Murabit altrghy-al-Ustadh / Muhammad al-Amin bwkhbzt-
aldktwr / Ahmad al-Khattabi, al-muhaqqiq). Bayriit : Dar al-
Gharb al-Islam.

al-Kasani, ‘Ala’ al-Din, Abu Bakr ibn Mas‘iid al-Hanafl. (1986).
Bada’i‘ al-sana’i‘ fi tartib al-shara’i‘ (T. 2). Bayrtt : Dar al-Kutub
al-‘Ilmiyah.
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Alllabltyu, Shihab al-Din ahmad ibn yusuf al-Maliki. (1997). Tuhfat
al-Majd al-sarth f1 sharh Kitab al-fasih (al-safar al-Awwal). (D.
‘Abd al-Malik ibn ‘Aydah al-Thubayti, al-muhaqqiq). asl al-
tahqiq : Risalat dukttrah li-Far® al-lughah al-‘Arabiyah, Jami‘at
Umm alqra-Makkah al-Mukarramah.

al-Mawardi, ‘Alt ibn Muhammad ibn Habib al-Basri. (1999). al-Haw1
al-kabir f1 figh madhhab al-Imam al-Shafi‘t wa-huwa sharh
Mukhtasar al-Muzani (T. 1) (‘Ali Muhammad m‘wd-‘Adil
Ahmad ‘Abd al-Mawjud, al-muhaqqiq). Bayriit : Dar al-Kutub
al-‘Ilmiyah.

Majma*“ al-lughah al-‘Arabiyah bi-al-Qahirah, (Ibrahim Mustafa /
Ahmad al-Zayyat / Hamid ‘Abd al-Qadir / Muhammad al-Najjar).
al-Mu‘jam al-Wasit. Dar al-Da‘wah.

Mardawi, ‘Ala’ al-Din Abu al-Hasan ‘Alf ibn Sulayman al-Hanbali. al-
Insaf fT ma‘rifat al-rajih min al-khilaf (T. 2). Dar Ihya’ al-Turath
al-‘Arabi.

al-Manjur, Ahmad ibn ‘Al1 al-Manjtr. sharh al-manhaj al-Muntakhab
ild Qawa‘id al-madhhab. (Muhammad al-Shaykh Muhammad al-
Amin, al-muhaqqiq), asl al-tahqiq : utrihat dktwrat-al-Jami‘ah
al-Islamiyah bi-al-Madinah al-Munawwarah, Shu‘bat al-figh, bi-
ishraf D. Hamad ibn Hammad ibn ‘Abd al-‘Aziz al-Hammad, Dar
‘Abd Allah al-ShingftT.

Ibn Nasr al-Baghdadi, al-Qadt Aba Muhammad ‘Abd al-Wahhab ibn
‘Al al-Malik1. (1999). al-ishraf ‘ald Nukat masa’il al-khilaf (T.
1). (al-Habib ibn Tahir, al-muhaqqiq). Dar Ibn Hazm.

al-Nawaw1, Abu Zakariya Muhyt al-Din Yahya ibn Sharaf. (1347h). al-
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Majmii‘ sharh al-Muhadhdhab. Bashir tashthihi : Lajnat min al-
‘ulama’. al-Qahirah : Idarat al-Tiba‘ah al-Muniriyah, Matba‘at

al-Tadamun al-akhwa.

Abii al-Wafa’, ‘Ali ibn ‘Aqil al-Baghdadt al-Zafart. (1999). al-Wadih fi
usiil al-figh (T. 1) (al-Duktur ‘Abd Allah ibn ‘Abd al-Muhsin al-
Turki, al-muhaqqiq). Bayriit : Mu’assasat al-Risalah lil-Tiba‘ah

wa-al-Nashr wa-al-Tawzi‘.

al-Wansharisi, Abii al-‘Abbas Ahmad ibn Yahya. (1980). Idah al-
masalik il4 Qawa‘id al-Imam Malik (ma‘a dirasah li-hayat al-
mu’allif wa-atharuh wa-‘asruh) (Ahmad Bu Tahir al-Khattabi,
al-muhaqqiq). al-Rabat. Asl al-tahqiq : dirasah jami‘lyah li-nayl
diblum al-Dirasat al-‘Ulya f1 al-‘Ulim al-Islamiyah min Dar al-
hadith  al-Hasaniyah bi-al-Rabat, Matba‘at Fadalah-al-
Muhammadiyah (al-Maghrib), Tubi‘a Hadha al-Kitab : bi-ishraf
al-Lajnah al-mushtarakah li-Nashr al-Turath al-Islami bayna
Hukiimat al-Mamlakah al-Maghribiyah wa-hukiimat Dawlat al-
Imarat al-‘Arabiyah al-Muttahidah.
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