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Announcement by the Lord Advocate of Scotland on 14 nov. 1991, in Int. L. M. Vol. (})
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Statement by the Foreign Secretary Douglas Hurd in the House of Commons, 14 (%)
Nov. 1991,

«We expect Libya to respond fully to our demand for the surrender of the accused. (Y)
The interests of justice require no less. This Friendish act of wickedness cannot be
passed over or ignored», Ibid, P. 722.
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«The British and American Government today declare that the Government of Libya ())
must:

- Surrender for trial all those charged with the crime, and accept complete
responsibility for the actions of Libyan officiais.

- Disclose all it knows of this crime, including the names of all those responsible, and
allow full access to all witnesses, documents and other material evidence, including

all the remaining timers,

- Pay appropriate compensation, Cf. U. N. Documents $/23308.

Declaration of the United States of America, France, and Great Britain on tetrrorisin, (Y)
U.N. Documents §/23309.
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Letter dated 8 January 1992 from the permanent representative of the Libyan Arab (V)
Jamabhiriyva to the United Nations addressed to the Secretary General, Cf. Ibid, P.
725,
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Report by the Secretary General pursuant to paragraph 4 of Security Council (V)
Resoludon 731 (1992). In Int. L. M., Vol. XXXI, No. 3, 1992, PP. 733 - 734.
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«.. Libya wa“sx’eady to co-operate fully with the Security Council and with the Secretary
General «in the light of the statements made in the security and in a way that would not
infringe upon the state of sovereignty nor viclate the Charter of the United Nations and
principles of International Law». It was thus his country’s view that «a mechanisam
should be created for the implementation of resolution 731 and, therefore, Libya invited
the Secretary General to create such a mechanism or to call upon the parties concerned to
discuss amoeng themselves and eventually agree on the setting up of the mechanism in
accordance with the spirit of resolution 731», Cf., Ibid, P. 734,

Cf. Further report by the Secretary General pursuant to paragraph 4 of Security
Council Resolution 731 (1992). U. N, Doc. §/23672, 3 March, 1992,
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«... The Jamabhiriya proposes the following mechanism: 4}
| - Tt has no objection in principle to handing over the two suspects to the office of
the United Nations Development Programme in Tripoli for questioning.

2 . The Secretary General of the United Nations should undertake to form a legal
committee made up of judges whose probity and impartiality are well attested in
order to inquire into facts, ascertain whether the charges made against the two
suspects are well founded and conduct a comprehensive inquiry.

3 - Should it become evident to the Secretary General of the United Nations that the
Charge is well founded, the Jamahiriva will not oppose the hand over of the two
suspects, under his personal supervision, to their party, while stressing that they
should not again be handed over.

4 - The Secretary General of the United Nations should endeavour to provide all
legal and judicial guarantees for the conduct of a just and fair trial based on the bill
of human rights and the principles of International Law», Cf. letter dated 27 Feb.
1992, from the Secretary of the People’s Committec for foreign liaison and
international co-operation of the Libyan Arab Jamahiriya addressed to the Secretary
General.
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--. The domestic institutions of the Jamahiriya {...) whether administrative or judicial, 4D
were faced with a legal obstacle, namely that the Libyan Law which has been in
force for more than 30 years does not permit the extradition of Libyan nationals.
This a Law which is fully in keeping with all the world’s legal systems. The
competent authorities in the Jamahiriya could find nothing that would enable them
to respond to the requests made by these States other than by violating the Law, and
this is something that cannot be done in any civilized state which is a member of the
United Nations... The Libyan authorities cannot bypass this legal obstacle or violate
the rights of citizens protected by the Law». Cf. letter dated 2 March 1992 from the
permanent representative of the Libyan Arab Jamahiriya to the United Nations
addressed to the Secretary General.
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Convention arising from the Aerial incident at Lockerbie (Libyan Arab Jamahiriva
V. United States of America) Request for indication of provisional measures.

I. C. J. Reports 1992, p. 114, (Y)
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There has been no refusal to arbitrate on the part of the‘respondents No negotiation
has yet been conduct for this purpose between parties. It is clear that, since the
applicant’s letter of 18 January 1992, requesting agreement to arb1t1:ate the six

month period has not yet run out. It is premature for the applicant to seck a legal
remedy now from this court». Cf. Declaration of Judge Ni, P. 135.
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Whereas in its request for indication of provisional measures, Libya... alleged
that the United States was actively seeking to bypass the provisions of the
Montreal Convention by threatening various actions against Libya in order to
compel Libya, in violation of the Convention, to surrender its two accused na-
tionals, whereas Libya affirmed in the request that the United States had indi-
cated that it might seek or impose economic, air, and other sanctions against

Libya, if Libya did not comply with demands of the United States, and that
the latter had refused to rule out the... use of armed force against Libya.
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L C. J. Reports 1992, P. 118. ()
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«As regards the question of urgency, which is another element the case - Law of the
Court traditionally takes into account in deciding whether or not to indicate provisional
measutes it is abundantly clear that this urgency does exist in the case. Libya is asked to
reply immediately» or without any further delay to the requests of the two respondent
States, particularly as regards the extradition of its nationals»,
I. C. 1., Op. Cit., para. 14, P. 149,
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Irreparable Prejudice to Libya would ensue if it is forced to deliver to another
State its own citizens, since the State’s sovereign right recognized under the
Montreal Convention would then suffer total eclipes and extinction such de-

prival of the State’s sovereignty could not be remedied at any later stage by
the court, and that is a sure test of the irreparabilty of the prejudice».
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Once a forced surrender takes place, the present case related to the interpreta-

tion and application of the Montreal Convention will become meaningless.
Since there will no more legal issue to be adjudicated».
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1.C. J. Reports, 1992, Para. 56, PP. 214 - 215. (})
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Two questions are pertinent to the issue under discussion First, is there a like-
lihood, or to use the appropriate words Possibility «or risk» of harm to the
applicant if she is « ? not allowed to prosecute the two suspects on his own
soil Second, is there a likelihood that respondent will use force or coercion if
provisional measures are not indicated? From the evidece adduced at the hear-
ings, I am very much inclined to answer these questions in the affirmative
especially when one considers the fact that what is in issue is the possibility or
risk of such irreparable harm or prejudice».
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Ibid., PP. 189 - 190. (1)
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«in my view it is important to bear in mind that the rights susceptible of pro-
tection in a given case must lie within the scope of the object stated in the ap-
plication. Now on the one hand, Libya instituted proceedings against the
United States in respect of a dispute over the interpretation and application
of the 1971 Montreal Convention., On the other hand, it is a matter of gener-
al international law, while no State (unless by virtue of any convention) is ob-
liged to extradite its won nationals... This does not necessarily, relate to the
rights granted by the Montreal Convention which are the subject of the pre-
sent case and fall to be clarified in the merits phase. The rights of which Li-
bya claims protection in its request under the Montreal Convention and to
fall within the scope of the application, but are rather soverign rights under
general international law»,
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Declaration of Acting President Oda, 1.C.J. Reports, 1992, P. 130. (%)

o0




S o—ad) &l

G gadl el Oty L) b OF (g gl ol OIS 13 (5,20 Al g
Slepe it (1Sl e oy Sl 058 el e s pn 018
sy Lt (A edy e bl ¥y 2aSondl ) wmge of e a1 Ui
S Ol ael sy e s BSLAR AS dady OF b u,l;
Ay 5 Sl colS Bl L anSonadl ol ppasdt ity Liitge cots”
CIERPNI PR VPSS P ¥ T CRR PO PR R RUR [ ¥ TR AT
Saly Bajle 0555 0f 0p5 Syl 0 el n Lstin ol 5 Lo e sl
ol W Oty I SUL el B8 S peny ild o pyasdl
LSt

) P ol bke Ui dgry ba (gl Ay doses bl OF g
sl ] Callsesdi
«And even suposing the requests of the applicant State still» seemed impre-
cise, it is for the Court to indicate such provisional measures as it may deem

to be more precise and more in conformity with the requirements of the case
and the needs of the circumstances».
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«.. an indication of the measures requested by Libya would be likely to impair the  (Y)
rights which appear prima facie to be enjoyved by the United States by virtue of
Security Council Resolution 784, 1992

1.CJ. Reports, 1992, Para. 44, P. 127.
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«to base the Court’s order on that non possumus ground is to leave open the
possibility that the Court, prior to the adoption of resolution 748 (1992)
might have indicated provisional measures».
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L.C.J. Report, op. cit., P. 129. (V)
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In fact, the two orders of the Court are limited to taking «account of the Se-
curity Council Resolution 748 of 31 March 1992... Hence, each of the two or-
ders contains an opertive paragraph which is nothing more than a rejection of
the request of provisional measures. This rejection does not appear to stem
from the actual merits of the case and the intrinsic value of the application,
but rather from considerations and decisions external to the case, which could
pose the problem of the integrity of the legal function. The two orders do not
appear to be an expression of the court’s discretionary power to refrain from

indicating provisional measures. On the contrary they are a result of a power
«constrained» by a decision of the Security Council».
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Dissenting Opinion of Judge Bedjaoui, LC.J. Reports, para. 16. (V)
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«... in its observation on Security council Resolution 748, 1992, presented in response (1)
to the Court’s invitation, Libya contends as follows; first, that resolution does not
prejudice the rights of Libya to request the Court to indicate provisional
mMeasures...».
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4... Secondly, that the risk of contradiction between the resolution and the
provisional measures requested to the court by Libya does not render the Libyan
request inadmissible, since there is in Law no competition or hierarchy between the
Court and the Security Council, each exercising its own competence...». Cf. il. C. L.
Reports, 1992, Para. 38 - 39.

«Such an inconsistency between the decisions of two. United Nations organs would (V)
be a matter of serious concern. For it is a rule not the Court’s role to exercise
appellate juridiction in respect of decisions taken by the Security Council in the
fuflfilment of its fundamental mission of maintaining international peace and security,
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no more than it is the role of the Security Council to take the place of the Court,
thereby impairing the integrity of its international judicial function». Cf. Dissenting
opinion of Judge Bedjaoui, I. C. J. Reports, Op., cit., Para. 7, P. 143.
Wl e o, b el ek ()

«The Powers of the Council are subject to articles 1 and 2 and in particular, to the
guarantees they provide of conformity with international law». «The history of the
United Nations Charter thus corroborates the view that a clear limitation on the
plenitude of the Security Council’s powers is that those powers must be exercised in
accordance with well-established principies of international Law». 1.C.J. Reports,

op., cit., p. 174, 175.
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Cf. Recueil C.LY, 1980, P. .34} o o dbie by o) 23S0 Llamdl gy cist o)1

21, Cf. aussi F.V. Coussirat - Coustere «indication de mesures conservatoires dans
l'affaire du personnel diplomatique et consulaire des Etats-Unis a Theran,

ordonnance du 15 dec, 1979, A F.D.I., 1980, pp. 297 - 313.
Cf. Recueil, C.LJ., 1976, P. 13.
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Court, the Principal judicial organ of the United Nations, to resolve any legal
questions, that may be in issue between parties to a dispute, and the resolution of such

legal questions by the court may be an important and sometimes decisive factor in
promoting the peaceful settiement of the dispute»., 1.C.J. Reports., 1980, P. 22.
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Cf. Rosenne: "The Law and Practice of the International Court of Justice, 2nd Rev. (V)

ed. P."
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The interpretation of Charter Provisions is primarily a matter of Law, and such (V)
questions of law may in appropriate circumstances come before the Court for
judicial determination. When this does occur, the Court acts as guardian of the
Charter and of International Law...» Cf. Dissenting opinion of Judge Weeramantry,

1.C.J. Reports, 1992, P. 166.

Weeramantry «... The Court when properly seized of a :ggLaJ\ ey et Ma s (Y)
legal dispute should co-operate with the Security Council to the extent of desisting
from exercising its independent judgment on matters of Law properly before it..»
Ibid, P. 168.
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«... by adopting its Resolution 731 (1992) it had placed itself firmly within the bounds

of Chapter VI of the Charter relating to the peaceful settlement of disputes, but had
shown a preference for certain methods of settlement over others». I.C.J. Reports, P.

152.
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«it would be more appropriate if the Council were to act after the Interna-
tional Court of Justice which s now seized to this matter...
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The Charter provides that disputes of a legal nature should as a general rule,

Doc. §/PV. 3063, P. 64. ()
«What :s¢ il Vel oolill Gseadt ) 2IS” axt) Doc. S/PV. 3063, PP. 52 - 53, (V)
is then the legal effect or resolution 748 on the Court’s authority to indicate interim
measures? There is no doubt that there is an overlap between the powers and
functions of the Court and Security Council...». Ibid., P. 192.
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be referred by the parties to the, International Court of Justice...

By taking the Chapter (VII) route while this case is still pending before the
World Court, the Security Council is risking a major institutional crisis. Such
an Institutional crisis, which is clearly avoidable, would not only undermine
the prestige, credibility and integrity of the entire organisation, but also sap
international confidence in the Security Council’s capacity to execute... its
mandate as provided for in the Charter.
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«In so far as general International Law is concerned, extradition is a sovereign (V)
decision of the requested State, which is never under an obligation to carry it out.
Moreover in general Internatioanl Law there is no obligation to prosecute in default

of extradition», Cf. Joint declaration of Judges Evensen, Tarassov, Guillaume and
Aguilar Mawdsley, 1.C.J. Reports, 1992, Para. 2., P. 136.
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«that is another attempt to modify the principles of the Charter as regards the
powers vested by States in the organs they instituted. to assert that a matter
may have a distant repercussion on the maintenance of peace is not enough
to turn the Security Council into a World Government».
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Without these limitations, the functions of the Security Council could be used
for purposes never originally intended». '
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The Security Council must respect the Charter... because it is the act to which
it owes its very existence».

in laying down that the Council shall act in accordanc with the «purposes and
principles of the United Nations», Article 24 of the Charter (...) refers to Article I,
Paragraph I, which provides that the action of the Security Council... is to take
measures «in conformity with the principles of justice and international law».
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1.C.J. Reports 1971, dissenting opinion of Judge Gros, P. 340, Para. 34. (})
Tbid., P. 294, Para. 116. (Y)
I.C.J. Reports 1992, P. 156. (Y)

Documents of the United Nations Conference on International Organization, San (%)
Francisco, 1945, Vol. XII, PP. 48 - 49.
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«le governement australien et le gouvernement francais». veillent I'une et Fau-
tre a eviter tout acte qui risquerait d’aggraver ou etendre le differend dont la
cour est saisie.
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The government of the United States of America and the Government of the
Islamic Republic of Iran should not take any action and should ensure that

no action 1s taken which may zgzgravate the tension between the two countries
or render the existing dispute more difficult of solution.
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«I would indicate provisional measures proprio motu against both parties prevent-
ing such aggravation or extention of the dispute as might result in the use of force
by either or both parties. Such measures do not conflict with any decision the« Se-
curity Council has made under Chapter V1L, nor with any obligation arising under
article 25, nor with the principle underlying Article 103».
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«In view of the provisions of resolution 748, it is my... opinion that the Court
should decline to indicate the provisional measures requested by Libya. How-
ever, it is also my belief that the court should indicate provisional measures

propric motu under Article 75 of the rules of court against both parties to en-
sure non-use of force or aggravation or extension of the dispute pending the

[.C.J. Reports, 1992, P. 181. (V)
Ibid, P. 193.  (Y)

Y4




S

court’s judgment on the merits».
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