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Official Records of the United Nations Conference on the Law of Treaties,
Documents of the Conference ( United Nations Publication Sales No.
E.70.V.5, P.289 ). See also U.N. Doc. A/ CONF. 39/23, 1969. The text is
also reproduced in 63 American Journal of International Law (1969), P.875
et seq. According to Article 2, paragraph 1 (a), of the Draft Articles on
Treaties between States and International Organizations or between
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particular designation. See yearbook of the International Law Commission

(1981), Vol. Il, Part Two, P.120.
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Professor Bowett believes that some resolutions of the U.N. Generai
Assembly assume a quasi-legislative role, see The Law of iniemaiional
Institutions, 4th ed. (1982), P.46. See Cheng, The Law of Intemational Air
Transport (1962) P.155. Some writers consider regulations adopted under
Article 21 of the WHO Constitution as “accord international”, e.g., the
International Health Regulations, see Dr C. H. Vignes “Le réglement
sanitaire international - Aspects juridique”, XI Annuaire francais de droit
internation (1965), P.654. Other writers do not consider them as internation-
al treaties, see K. Skubiszeweski, “Enactments of International Organiza-
tions”, 41 British Yearbook of International Law (1968), PP. 223-4. It may be
worthwhile mentioning that the International Civil Aviation Organization
possesses a similar power under the Chicago Convention 1944, with
respect to international standards. See Articles 37, 38. 54. (1) and 90 (a) of
the Chicago Convention
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functions should be "to develop, establish and promote intemational
standards with respect to food, biological, pharmaceutical and similar
products” wheras article 21 (e) stated that the Health Assembly had
authority to adopt regulations concerning “advertising and labelling of
biological, pharmaceutical and similar products moving in international
commerce” without specifically mentioning food. He would therefore like to
have a legal opinion as to wherther the code could be adopted”.

See WHO Executive Board, 67th session, Geneva, 14-30 January 1981,
Summary Records, EB 67/1981/REC/2, P.312.
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A.Keller, who comr‘nenting on the International Code of Marketing of
Breast-Milk Substitutes, said “even thouth its purported goal on the
promotion of infant breast-feeding is universally acceptd, this is clearly a
matter over which each member state has exclusive jurisdiction - and which
thus falls outside the legal competence of WHO". International Herald
Tribune ( 17 April 1981). In explaining the negative vote cast by the U.S.
against the International Code at Committee (A}, the U.S. representative
said “the United States was seriously concerned about WHO's involvement
in commercial codes...”.
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international Courts and Tribunals, Vol. 3, International Constitutinal Law

(1976), P. 60.
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Drs Al-Saif and al-Ghassany, in favour of a regulation, and the statements

of Professors Aujaleu and Dogramaci in favour of a recommendation, see

note (7) aboe, PP. 314, 315, 307 and 310. The majority of delegates at the
Thirty-fourth World Health Assembly supported this standpoint of the
executive Board. For examples, see the statements made by the Swedish
representative on behalif of the Nordic Countries and the Turkish repre-
sentative, See above note (1), PP. 190 and 194.
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The meaning which might be called normal is “... to describe as

recommendations only the acts that the great majority of their authors have
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charactarized as such. From this point of view, there is no doubt that the =
prevailing meaning is that of “invitation”; hence recommendations are only
the resolutions adopted with no intention of binding their addressees . It
would be necessary to exclude from the concept of recommendation,
consequently, decisions that carry the legal obligation to execute their
content ...".

Peofessor D. Bowett: : sdoll ‘...Yt Jy La,l Sl (08)
“Although, as a general rule, it can have no legally binding effect on the
members, there are some circumstances in which a recommendation may
create direct legal obligations for members, for example by the Assembly’s
approval of the budget ... or by a decision on elections to various organs or
admission to membership; such matters normally relate to the intemal
working of the Organization (the U.N.) as distinct from a recommendation
addressed to a member”.
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Report of the Director-General on the Draft International Code of Marketing
of Breast-milk Substitutes, Thirty-Fourth World Health Assembly, Geneva,

4-22 May 1981, WHA/1981/REC/1, P.64, Para. 3.2. (1).
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WHO / UNICEF Notes on the International Code of Marketing of : Jail (1)

Breast-milk Substitutes, 1982, P. 4, para. 18.

According to The Concise Oxford Dictionary “advertise” means “... describe (11)

(goods) publicly with view to increasing sales”. See 7th ed. (1982) P. 14.

Article 31 reads as follows: sdalall s vy Bl ()

“1. A treaty shall be interpreted in good faith in accordance with the ordinary

meaning to be given to the terms of the treaty in their context and in the
light of its object and purpose.”

For the text of the Convention see note (21) above.
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D. Jellitfe and E.F. Jelliffe say: “Also, and unappreciated, successful : Jil (1¢)
breast-feeding literally depends physiologically on confidence. Advertising
can have the subtle and unique side-effect of causing anxiety and doubt,
and thus undermining the production of the rival product, human milk”. See
“FeedingYoung Infants in Developing Countries”. Hearing before the
~ |Sub-Committee on Health and Scientific Research of the committee on
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Human Resources, United States Senate, 23 May 1978, P. 74. =
New Scientist, Vol. 94. No. 1310 (17 June 1982), P. 799. R (o)
DNAAY ple dmvall Laed () Lol olaila L3l (g iyl et UL Ay
“There should be no misunderstanding on this subject: the Code recognized
objectively that breast-milk substitutes fulfilled a need and it did not set out
to prevent such products from being sold or used when nesessary”.
DUSS ae JBy L VA dmide (V) L2l ol kil
= “One misunderstanding was that the Code was directed against the
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manufacturers of breast-milk substitutes. In fact, the Code in no way =
discouraged industry from manufacturing substitutes”. He went on to say:
“The whole purpose of the Code was to avoid encouraging future mothers
and especially new mothers to resort unnecessarily to bottle-feeding ...".
M G dall R

Al Al e Yoy 1 wlaall kil (v

PSA Bl dB L kit (A
Commenting on the effect of publicity and promotion on the mother’s choice
of breast-feeding or using breast-milk substitutes, the Turkish representa-
tive said the following during the discussions of the International Code in
Committee (A) in 1981: “... If the expectant mother was showered with
clever publicity and sometimes, even free samples of breat-milk substitutes,
she could not always be exepected to make a wise decision in the best
interests of the health of her baby. The aim of the Code was precisely to

= protect mothers and future mothers from unethical marketing practices”.
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See above not (1), above P.194. Doctors Jelliffe commenting on the giving =
. of samples say: “promotional activities have also been directed through the
health services with, for example, free samples to all mothers discharged
from maternity units ...” OP. cit. P. 73.
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WHO/UNICEF Notes on the International Code of Marketing of Breast-milk
Substitutes, “... it is the responsibility of the governments of Member States
to ensure that objective and consistent informantion is given on infant and
young child feeding to families and others concerned with infant and young

child nutrition”. See p.3, para. 12 of the Notes.
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D Gyall
“Regarding the strengthening of education, training and information on
infant and young child feeding, there was an urgent need for material on
that subject both for training all categories of health workers and as
educational material intended for pregnant women, mothers, and the
general public. That material should be independent of the food industry..”.

See above, note 7, p.303.
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“it was argued that mothers had a right to choose whether or not they

wanted to breast-feed; no one would deny that ... provided that [the

mother] was properly informed about the facts.” 7
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frequently deteriorated in transit so that its quality was poor and it was
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(The Codex Code of Hygienic Practice for Foods for Infants and Children).
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General Principles of the Codex Alimentarius, Codex Alimentarius kil (40)
Commission, Procedural Manual, 5th ed. (1981), p.2, para.3.
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“It seemed that it was assumed that products referred to in the
international code would be manufactured to the same standards for use
in the (developed) producing country as for use abroad. In fact, certain
products were exported by manufacturers but not marketed in their own
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countries.
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J.P. Dobbert: “Le Codex Alimentarius vers une nouvelle methode de
réglementation internationale” XV Annuaire francais de droit International
(1969), p.679 et seq; also Shubber “The Codex Alimetarius under
International Law” 21 International and Comparative Law (1972), p. 631

et seq.
Recommended International Code of Hygienic Practice for Food : il (4A)

Infants and Children, CAC/ RCP 21 1979, p. 1. para. 1.
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Professor D.H.N. Johnson, “The Effect of Resolutions of the General
Assembly of the United Nations” 32 British Yearbook of International Law
(1955-56), p. 97 et seq.; Falk “on the Quasi-Legislative Competence of the
General Assembly”, 60 American Journal of International Law (1966), p. 782
et seq. Schermers, International Institutional Law (1980), p. 598 et seq.
Professor Bowett, op. cit., pp.45-47; . McGibbon “Means for the Identifica-
tion of International Law-General Assembly Resolutions: Customs, Practice
and Mistaken Identity” in Cheng (ed.) International Law: Teaching and
Practice (1982), p. 10 et seq.; and Castaneda, op. cit.

“ Bowett, op. cit., pp. 45-36; Johnson, op. cit., pp. 121-122; McGibbon, ksl (V+¢)
op.cit., p. 10.
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Castaneda, op. cit., pp. 111, 117, 150 and 171; also Schacter in S.M.
Shwebel (ed.) The Effecctiveness of International Decisions (1971),
p. 371.
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Sir Robert Jennings, “General Course on Principles of International Law”.
Hague Academy, 121 Rcueil des Cours Vol. 11 (1967).p. 335.
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Professor B. Cheng “United Nations Resolutions on Outer Space:
“Instant” International Customary Law?” 5 Indian Journal of International
Law (1965), p.38.
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Castaneda, “United Nations organs, in the performance of their functions,
also make pronouncements as to the existence or nonexistence of certain
facts or legal situations . .. On occasion, these pronouncements or
estimations have a special characteristic: they are “determinations” from
which may derive under certain circumstances - difficult to formulate in a

general manner ... - legal consequences that cannot be opposed in a
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“The Identity of International Law” Cheng (d.) op.cit .28. kil (VYY)

Indian Journal of International Law. op. cit, p.37. Schachter, Ll (yyy)
commenting on the legal effect of General Assembly resolutions said “ .. in
some cases you may have a single expression of a consensus in a
resolution which will be accepted for a long time as a statement of
obligatory requirements. If we place our sole emphasis on U.N. practice as
customary law, it does not quiet cover those situations which did not
involve repetition and continued usage but nonetheless involved an
understanding that a specific obligation resulted fom a resolution . .”

Schewbel(ed.), op, cit., p.371.
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= Professor Virally says: “... A state which has not declared its acceptance of a
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... It would not be correct to assume that, because the General

Assembly is in principle vested with recommandatory powers, it is

recommendation is not bound by it, though it may be fairly asked whetherthe —
principle of good faith will permit a state to disregard a recommendation
which it has formally approved by its affirmative vote.” The Sources of
International Law in M. Soronsen (ed.) Manual of Public International Law
(1968), p. 161. Professor Higgins has to following to say about voting “...
There are really three options available to state: It can vote against, it can
abstain, or vote for, making a collateral statement indicating that it does not
believe the statement to be a correct enunciation of the law or one that
required action from it. So that if it declines to exercise any of these three
options and votes for, with adequate time for consultation at home, having
gone through the ad referendum process, it is then arguable that it is bound.”
She went on “my point went to the acceptance are realy by vote of states of a
recommendation, an acceptance that arguably changed the nature of the
recommendation. It is not the recommendation that binds, but the accept-
ance of the states through the vote.” Schwebel (ed.), op. cit. pp. 398 and
399. For a contrary view see McGibbon, note (103) above, p. 13. This author
does not believe that voting in favour of a resolution, as such, can have the
effect described by Professor Higgins.
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debarred from adopting, in specific cases within the framework of its
competence, resoiutions which make determinations or have operative
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