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"A digital representation of value, not issued by a central bank, credit institution

or e-money institution, which in some circumstances can be used as an alternative

to money. The term “virtual currency scheme(s)” is used throughout this report to

describe both the aspect of value and that of the inherent or in-built mechanisms

ensuring that value can be transferred". See European Central Bank, Virtual Currency
Schemes — A further Analysis. Germany, Frankfurt, 2015.
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“Virtual currency” means: (A) a digital representation of value that: (1) is used as a
medium of exchange, unit of account, or store of value; and (2) is not legal tender,
whether or not denominated in legal tender; and
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(B) does not include: (1) a transaction in which a merchant grants value as part of =
an affinity or rewards program, which value cannot be taken from or exchanged
with the merchant for legal tender, bank credit, or virtual currency; or (2) a digital
representation of value issued by or on behalf of the publisher and used within an
online game, game platform, or family of games sold by the same publisher or offered
on the same game platform.”
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The Constitutionality of Prohibiting Cryptocur-
rency Mining in the State of Kuwait: A Study in
Light of the Constitutional Principle of
Legality of Crimes and Punishments

Dr. Fatma Khaled Almohsen*
Ms. Fatma Jasem Alhajji**

Abstract:

The Kuwaiti government has prohibited the activity of cryptocurrency mining
based on: (1) Law No. 31 of 1970 amending the Penal Code (Law No. 16 of 1960),
(2) Law No. 37 of 2014 on the Establishment of Communications and Information
Technology Regulatory Authority, and (3) Law No. 56 of 1996 promulgating the In-
dustrial Law. Objective: This research aims to examine the constitutionality of pro-
hibiting cryptocurrency mining in Kuwait through the application of the constitutional
principle of legality of crimes and punishments. The study achieves this objective by:
(1) identifying the parameters governing the application of Article 32 of the Kuwaiti
Constitution, which stipulates that there shall be no crime and no punishment except
as provided by law; and (2) examining the concept of mining as the material element
of the prohibited activity, and subsequently assessing whether its characteristics fall
within the scope of the criminalized activities contained in the aforementioned laws.
Methodology: The research adopts an analytical approach. It analyses the principle
of legality of crimes and punishments as stipulated in the Kuwaiti Constitution, as
well as rulings of the Constitutional Court that have declared several legislative provi-
sions unconstitutional for violating this principle. The study also analyses the criminal
provisions contained in the aforementioned laws to determine whether their scope
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extends to include the activity of cryptocurrency mining. Findings: The research con-
cludes that the activity of cryptocurrency mining does not fall within the scope of any
of the laws relied upon by the Kuwaiti government to criminalize it, which indicates
that its criminalization raises a serious suspicion of unconstitutionality. Conclusion:
The study recommends that if the Kuwaiti government intends to prohibit the prac-
tice of cryptocurrency mining, it should introduce a new criminal provision explicitly
criminalizing this activity. Such a provision should contain a clear and explicit de-
scription of the mining activity so that those subject to the law can clearly understand
the boundaries of the prohibited conduct.

Keywords: Cryptocurrency , Mining , Legality of Crimes and Punishments ,

constitutional court , Kuwait.
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