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L’arbitrabilité est pour un litige donné, la possibilité de recourir a I’arbitrage, (¢V)

c’esten d’autres termes, « la qualité qui s’applique a une matiére, a une question

ou un litige, d’étre soumis au pouvoir juridictionnel des arbitres ». Pour plus

de détails sur la notion et les critéres de ’arbitrabilité veuillez consulter :

Bernheim-Van de Casteele L (Préface T Clay), Les principes fondamentaux de

I’arbitrage (Bruylant, 2012) 161-162.
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The Positive Role of the Judiciary in Arbitra-
tion: Insights from the Moroccan Experience

Dr. Riyad Fakhri *
Dr. Saad Bahhitti**

Hanana Ettor***
Abstract:

Objectives: This study aims to analyze the legal framework regulating the
relationship between the judiciary and arbitration in Moroccan legislation, through a
review of the legal texts governing arbitration and an examination of the role played
by the judiciary at various stages of the arbitration process. The analysis reveals that
the Moroccan legislator has granted the judiciary a prominent position within the
arbitration system, going beyond the traditional view that confines the judge's role to
post-award supervision, to embrace a positive role that enhances the effectiveness of
arbitration procedures and accompanies the different procedural stages. Methodolo-
gy: The study relied on the inductive method and the descriptive-analytical method
to examine a number of national legislative texts related to the arbitration system. It
also highlighted judicial trends in interpreting and applying arbitration rules, as well
as their alignment with international standards and contemporary developments in the
field. Results: One the main result of this research is that the relationship between ar-
bitration and state judiciary should be understood as one of complementarity and har-
mony, rather than conflict or competition, with both representing integral components
of a single system-namely, the system of justice. Conclusion: The study concludes
by calling on the Moroccan legislator to precisely define the limits of judicial inter-
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vention in the arbitration process, in order to ensure legal certainty and the stability
of domestic and international commercial transactions. Granting judges excessively
broad discretionary powers may undermine arbitration's independence and weaken its
attractiveness as an effective and flexible mechanism for dispute resolution.

Keywords: international arbitration, national arbitration, National judiciary,
Arbitrability.
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