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Tribunal de Venise, 11 mars 1953, l'affaire du Miriella; Tribunal de Rome, 13 septembre (o)
1954; Tribunal et Cour de Tokyo, 1953, Nissho Maru. cited by Weil Prosper.

Tribunal et Cour de Bréme, 13 avril et 21 aott 1959; Cour d'Amsterdam, 4 juin (V1)
1959; Tribunal de La Haye, 20 janvier 1962; Cour Supréme néerlandaise, 17
avril 1964. cited by Weil Prosper.

Weil Prosper. Le contréle par les tribunaux nationaux de la licéité des actes des  (\V)
gouvernements étrangers. op.cit. p.13.

Tbid. p.11-13. (\A)
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Cour supréme d'Aden, Affaire du Rose Mary, 9 janvier 1953, I.LL.R., 1953. (Va)

Le probléme du contréle par le juge du for de la constitutionnalité de la loi (Y-)

étrangere applicable en vertu de la régle de conflit est classique en droit

international privé.

Henri Batiffol, Droit international privé, 6eme édition, Tome 1, 1974, para. 331.
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Weil Prosper. Le contrdle par les tribunaux nationaux de la licéité¢ des actes des

gouvernements ¢étrangers. op.cit. p.17-18.
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Weil Prosper. Le controle par les tribunaux nationaux de la licéité des actes des  (Y\)
gouvernements étrangers. op.cit. p.19-20.
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Cass. civ. 23 avril 1969.
Gaudemet-Tallon Héléne. La reconnaissance des jugements étrangers portant sur une
somme d'argent, en matiére civile et commerciale. In: Revue internationale de droit
comparé. Vol. 38 N°2, Avril-juin 1986. Etudes de droit contemporain. Contributions
frangaises au 12e Congres international de droit comparé (Sydney-Melbourne, 18-26
aolt 1986) p.495.
‘AlSAi 4929 —TJ._;).BJ Lawnll Jf.}i &6‘9 d.}— vttt =X u.u:d» 44[;3 P.Weil Jtuu@‘ [ (\‘Y)
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Pierre-Marie Dupuy, Yann Kerbrat. Droit international public. 14e édition. (Y¢)
Dalloz. 2018. p.547.

Weil Prosper. Le controle par les tribunaux nationaux de la licéité des actes des  (Yo)
gouvernements étrangers. Op.cit. p.24.
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"(... following international law as incorporated in the domestic law of Aden, (¥1)
this court must refuse validity to the Persian [Iranian] Oil Nationalization Law

in so far as it relates to nationalized property of the plaintiffs which may come
within its territorial jurisdiction. I find the oil in dispute to be still the property

of the plaintiffs)".

Gross Leo. International Law in the Twentieth Century. New York: Appleton-century-
crofts. 1969. p.426.

oLl any 032 sl a) il o i ¥ Joull 0 3lal GA3La a1 o p3lalls

James Crawford, Vaughan Lowe. British Year Book of International Law 2008.
Volume 79. Oxford University Press. 2009. p.40.

Tribunal de Rome, 13 septembre 1954. (YV)
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Weil Prosper. Le contréle par les tribunaux nationaux de la licéité des actes des  (YA)
gouvernements étrangers. Op.cit. p.25.

Cour supérieure de Hambourg, 22 janvier 1973, in : Seidl-Hohenveldern, Chilean (Y4)
Copper Nationalization Cases before German Courts, AJ.LL., 1975, p.110.
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P. Julliard, 1'arrét Banco Nacional de Cuba v. Sabbatino, AFDI, 1965. p.205 ; (Y)
Leli¢vre et Freed, la théorie de I'Act of State, JDI 1965. 160 et JDI 1967. p. 650

; J. Combacau, la doctrine de I'Act of State aux Etats-Unis, développements
récents, RGDIP 1973, p. 35 ; M. D. Ramsey, Acts of State and Foreign
Sovereign Obligations, Harvard Journal of Int. Law, 1998, p. 1.

Underhill v. Fernandez, 168 U.S. 250 (1897). (vY)

Antonio Cassese. International Law. 2nd edition. Oxford University Press. (YY)
2005. p.99.
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F. Mann, The Sacrosanctity of the Foreign Act of State, Law Qarterly Review, (YY)

1943. p.42.
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District Court of New- York, 31 mars 1961, 193 F. Supp. 375 (résumé in AJ.1.L., (Yo)

1961, p.741); Court of Appeals, 6 juillet 1962, 307 F. 2d 845; 1JL.M., 1962, 1

(résumé in A.J.LL., 1962, p.1085); Supreme Court, 23 mars 1964, 376 U.S. 398;

LL.M,, 1964, p. 381 (résumé in A.J.I.L., 1964, p.779); District Court of New- York,

30 juillet 1965, p.243 F. Supp. 957; LL.M., 1965, p. 988 (résumé in A.J.11.., 1966,

p.107) et 15 novembre 1965,272 F. Supp. 836; I.LL.M., 1965, p.1209; — Court of

Appeals, 31 juillet 1967, 383 F. 2d 166; .L.M., 1967, 871 (résumé in A.J.IJL.,

1968, p.165; Supreme Court, 4 mars 1968, 390 U.S. p.956; IJL.M., 1968, p. 460.

District Court, 20 juillet 1967, 270 F. Supp. 1004; LL.M., 1967, 898 (résumé in (Y1)
AJ.ILL., 1968, p.182); Court of Appeals, 16 juillet 1970, 431 F. 2d 394; (I.L.M.,

1970, p.1125 (résumé in A.J.L.L., 1971, 195); Supreme Court, 25 janvier 1971,

400 U.S. p.1019; Court of Appeals, 27 avril 1971, 442 F. 2d 530; .L.M., 1971,

536 (résumé in A.IJ.L., 1971, p.,812); Supreme Court, 7 juin 1972, 406 U.S.
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An Analytical Study in the Context
of Conflict of Laws

Prof. Sofiane Abdelli*

Abstract:

Objectives: This research aims to highlight the oversight role played by na-
tional courts over applicable foreign laws in conflicts of laws in the judge’s country.
This oversight is implemented through two techniques: the first is called oversight of
the international legitimacy of foreign law, and the second is related to oversight of in-
ternational public order. Methodology: The research relied on an analytical approach,
deconstructing the theoretical and practical foundations of each technique and linking
them to relevant international legal and judicial contexts. Results: This research argues
that public order oversight cannot replace oversight of the international legitimacy of
foreign laws. An analysis of the results of the two techniques concluded that, despite
the similarities between the two oversight mechanisms, oversight of the international
legitimacy of foreign laws is more objective than oversight of public order, and less
influenced by pragmatic considerations and local concepts. In principle, judicial ap-
plications have revealed that the technique of invoking public order against applicable
foreign law is now used within the framework of purely pragmatic practices, often
linked to narrow notions of sovereignty, which limits its effectiveness in enshrining
the supremacy of international law. Conclusion: This research concludes that public
order oversight cannot be replaced by international legitimacy oversight, as the latter
is the rationale most consistent with respect for international law. Although the notion
of sovereignty fundamentally prevents state courts from invalidating foreign state legal
texts, by the same token, national courts cannot be compelled to enforce foreign legal
texts that violate international law. International legitimacy oversight of foreign laws
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expresses a principled commitment to ensuring the supremacy of international law by
eliminating any mechanism for enforcing foreign law that violates its rules. The nation-
al judge is authorized to exercise this oversight, provided that he does so in accordance
with precise controls that ensure respect for the presumption of legality of foreign laws.
He may only declare foreign laws illegal in the event of a clear and proven violation of
an international rule.

Keywords: National courts, foreign laws, international legitimacy, public or-
der, international law, oversight techniques.
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