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Carrie McDougall, The Imperative of Prosecuting Crimes of Aggression (V)
Committed against Ukraine, Journal of Conflict & Security Law, Vol. 28 No. 2,

at 203 (2023). See also News Article by T. Parsi, Why Non-Western Countries

Tend to See Russia’s War Very Differently, (MSNBC, 12 April 2022).
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See Generally, Fredrick W. Kagan et al., The Lands Ukraine Must Liberate, (V)
Institute for the Study of War and AEI’s Critical Threats Project, (2023).

Machiko Kanetake et al., The Russian-Ukraine War and (Dis)Continuity in  (A)
International Law, T.M.C. Asser Press, pp. 2-3 (2024).
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James A. Green et al., Russia’s attack on Ukraine and the jus ad bellum, Journal ~ (4)
on the Use of Force and International Law 9, no. 1, at 6 (2022).

Kevin Jon Heller, Options for Prosecuting Russian Aggression Against (\-)
Ukraine: A Critical Analysis, Journal of Genocide Research, (06 Jul 2022).
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Johan van der Vyver, International Criminal Law: Crimes within the Jurisdiction (1Y)
of the International Criminal Court, vol. II, LAP LAMBERT Publishing, at 209
(2021).

Id., at 210. (\v)

Id., at 219. See also Kevin Jon Heller, The Illegality of ‘Genuine’ Unilateral (\¢)
Humanitarian Intervention, EJIL 32, no. 2, at 614 (2021).
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Van der Vyver, supra note 13, at 213. See also: Mauro Politi, The Debate Within (Vo)
the Preparatory Commission for the International Criminal Court, in Mauro

Politi & Guiseppe Nesi (eds.), THE INTERNATIONAL CRIMINAL COURT

AND THE CRIME OF AGGRESSION 43, at 46. Hants (England)/Burlington
(USA): Ashgate (2004).

Claus Kress, Time for Decision: Some Thoughts on the Immediate Future of (V1)

the Crime of Aggression: A Reply to Andreas Paulus, European Journal of
International Law 20, no. 4, at 1135 (2010).

Id., at 58. Cf., Public Prosecuter v. Frans Cornelis Adrianus van Anraat, the (\V)
Hague Court of Appeal, § 11.9-11.19 & 12.4.
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Kai Ambos, Individual Criminal Responsibility, in OTTO TRIFFTERER (ed.), (\4)
COMMENTARY ON THE ROME STATUTE OF THE INTERNATIONAL
CRIMINAL COURT 475, at 190.
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See Karl Zemanek, New Trends in the Enforcement of erga omnes Obligations, (¥ -)
inJ.A. Frowein and R. Wolfrum (eds.), Max Planck Yearbook of United Nations
Law, Kluwer Law International, at 24 (2000).

Id., at 25. (Yv)

Rome Statute of the International Criminal Court, July 17, 1998,2187 UN.T.S. (YY)
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statute/romefra.htm [hereinafter Rome Statute], Art. 8 Bis.

Heller, supra note 10, at 4. (YY)
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Carrie McDougall, The Crime of Aggression Under the Rome Statute of the (Y¥¢)
International Criminal Court, Cambridge University Press, at 139 (2013).
Aleksander Pociej, The Russian Federation’s Aggression Against Ukraine: (Yo)
Ensuring Accountability for Serious Violations of International Humanitarian
Law and Other International Crimes, Report of the Parliamentary Assembly of
the Council of Europe, April 26, 2022, at 14.

Kress, supra note 17, at 1139.

McDougall, supra note 1, at 154. (
Agreement for the Prosecution and Punishment of the Major War Criminals of (
the European Axis, and Charter of the International Military Tribunal, 8 Aug.
1945, 82 U.N.T.S. 280, Art. 6.
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Kress, supra note 17, at 1139. (v4)

Id., at 1140. See also United States v. von Leeb et al., Military Tribunal XII, 11 (Y+)
Trials of War Criminals Before the Nurnberg Military Tribunals Under Control
Council Law No. 10 (1950), 489.

Benjamin B. Ferencz, The United Nations Consensus Definition of Aggression: (Y1)
Sieve or Substance, 10 J. INT’L L. & ECONOMICS 701, at 709 (1975).

Id., at 711-13. See also Daniel D. Ntando Nsereko, Aggression under the Rome (YY)
Statute of the International Criminal Court, 71 NORDIC J. INT’L L. 497, at
501-04 (2002).
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Prosecuting the Russian Crime of Aggression
Against Ukraine: Hopes and Challenges
A Study Within the West’s Standards

Dr. Humoud Y. Alfadhli*
Abstract:

Objectives: This paper aims at exploring the scope and constituent elements
of the Crime of Aggression (AKA Leadership Crime) within the confines of Interna-
tional Criminal Law. It has a multifaceted objective, primarily to discuss the prospect
of prosecuting the Russian Crime of Aggression. The second objective is to draw on
the genesis of creating international criminal tribunals to discuss which of these tribu-
nals would fit optimally to prosecute such a crime. Methodology: This paper critically
analyzes Western views on prosecuting Russian Aggression. It also adopts empirical
research and a description approach to define the Crime of Aggression and identify
its constituent elements. Results: Since this paper pivots around the problems of the
Crime of Aggression connotations and its scarcity of prosecution, this paper compen-
sates for such a scarcity by establishing a link to find the legal jurisdiction of criminal
courts through the Principle of Reciprocity to overcome the principle that bars the ju-
risdiction of international criminal courts, i.e., the Principle of Head of State Immunity.
Conclusion: This paper reached a dichotomous conclusion: A. Under the current juris-
diction-based rules of International Criminal Law, prosecuting the Russian Aggression
against Ukraine is thin. B. Under the hybrid system of international criminal tribunals,
prosecuting Russian Aggression would be possible only if Ukraine invoked the Princi-
ple of Reciprocity to overcome the Head of State immunity, given that Ukraine’s Head
of State is on the wanted list in Russia for prosecution.

Keywords:International Crime of Aggression - International Criminal Law -
International(ized) Criminal Tribunals - Russian Aggression - Ukraine War - Head of
State Immunity.
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