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The U.S. Courts. See: (Va)

https://www.uscourts.gov/services-forms/bankruptcy/bankruptcy-basics/chapter-11-
bankruptcy-basics (23-3-2022).

United States Bankruptcy Code 2020, chapter 11, sections 1101 to 1195. (Y+)

claal fe citlall gl Y La STy A gl Bule) balad b e cpually cflall Guilis a3 (YY)
sl (S elasll 8 Lkl lgle e gundll 3

"... debtor and a creditor had filed competing plans of reorganization...". see: In re

Bonert, 619 B.R. 248 (Bankr. C.D. Cal. June 3, 2020).

"... the debtor in possession in the position of a fiduciary...". see: (YY)

https://www.uscourts.gov/services-forms/bankruptcy/bankruptcy-basics/chapter-11-

bankruptcy-basics (28-3-2022).

"... the appointment of a trustee is the exception, rather than the rule, andis an (YY)
extraordinary remedy". See: IN RE IRONSIDE, LLC, No. 20-34222 (Bankr. S.D.
Tex. Feb. 18, 2022).

Skeel, David. "Pandemic Hope for Chapter 11 Financing." Yale LJF 131 (Y¢)
(2021), page 315.
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"Chapter 11 is typically used to reorganize a business, which may be a corporation, (Y1)
sole proprietorship, or partnership”. See:

https://www.uscourts.gov/services-forms/bankruptcy/bankruptcy-basics/chapter-11-
bankruptcy-basics (28-3-2022).

Section 1123 (a) (5) (B), (c)— Contents of plan, subchapter II, chapter 11, (Y¥V)
United States Bankruptcy Code 2020.

"successful reorganizations using the tools that are now available”. See: (YA)
In re Body Transit, Inc., 613 B.R. 400 (Bankr. E.D. Pa. March 24, 2020).
Sl sladll 8 Ll (Y4)

IN RE MOREAUX TRANSPORTATION SERVICES, INC. DEBTOR., No. 20-20384
(Bankr. W.D. La. March 4, 2021).
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"Sen. Grassley said. (A well-functioning bankruptcy system, specifically for small
businesses, allows businesses to reorganize, preserve jobs, maximize the value of

assets and ensure the proper allocation of resources).” See: In re Trepetin, 617 B.R.
841 (Bankr. D. Md. July 7, 2020).

https://www.congress.gov/116/crpt/hrpt171/CRPT-116hrpt171.pdf (1-4-2022). (Y'V)

IN RE SATELLITE RESTAURANTS INC. CRABCAKE FACTORY, 626 (YY)
B.R. 871 (Bankr. D. Md. March 19, 2021).

Janger, Edward, Chapter 4: The idea of rescue and the Chapter 11 model, (YY)
in: Omar, Paul J., Gant, Jennifer L.L. Research Handbook on Corporate
Restructuring, Edward Elgar online, 2021, page 59. See:

https://doi.org/10.4337/9781786437471.00012 (30-3-2022).
https://www.investopedia.com/terms/r/recapitalization.asp (30-3-2022)

Saxon, Shelby V. "Chapter 11 Rights Offerings and Private Placements: How (Y¢)
Creditors Can Strike a Windfall." Am. Bankr. LJ 94 (2020), page 357.

Casey, Anthony J. "Chapter 11's Renegotiation Framework and the Purpose of (Y1)
Corporate Bankruptcy." Colum. L. Rev. 120 (2020), page 1709.
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Paterson, Sarah, and Adrian Walters. "Selective Corporate Restructuring (YV)
Strategy." Available at SSRN papers (2021). See:

https://papers.ssrn.com/sol3/papers.cfm?abstract id=3924225 (30-3-2022)
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Orbe, Jesus, Eva Ferreira, and Vicente Nunez-Anton. "Length of time spent in Chapter
11 bankruptcy: a censored partial regression model." Applied Economics 34, no. 15
(2002), page 1949.
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Section 109 (d)- Who may be a debtor, chapter 1, United States Bankruptcy Code 2020.

Section 1101 (1) — Definitions for this chapter, subchapter I, chapter 11, United (¢ -)
States Bankruptcy Code 2020. See also:

Pfeiffer, Marke. "Let's Talk About Chapter 11 Venue Again." American Bankruptcy
Institute Journal 39, no. 5 (2020), page 20.

"Chapter 11 reorganization without an immediate cash infusion... because the (&V)
Debtor was overleveraged, it would find it hard to attract new lenders in what

little time it had.” See: In re Somerset Regional Water Resources, LLC, 949 F.3d

837 (3d Cir. February 11, 2020).
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"substantial and continuing losses or the absence of a reasonable likelihood of (£Y)
reorganization”. See:

In re Sullivan, 626 B.R. 326 (Bankr. D. Colo. March 30, 2021).

"Are there any financial or insolvency requirements for filing under Chapter (&Y)
11? No. There are no financial or insolvency requirements for filing a voluntary
Chapter 11 case ...". See:

Chapter 11 Bankruptcy Reorganization. See:

http://arklatexlaw.com/practice-areas/bankruptcy/chapter-11-bankruptcy-reorganization-
frequently-asked-questions/ (27-3-2022).
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"Are there any financial or insolvency requirements for filing under Chapter (oY)

11? No. There are no financial or insolvency requirements for filing a voluntary
Chapter 11 case ...". See:

Chapter 11 Bankruptcy Reorganization. See:

http://arklatexlaw.com/practice-areas/bankruptcy/chapter-11-bankruptcy-reorganization-
frequently-asked-questions/ (27-3-2022).

"The debtor may file a plan with a petition commencing a voluntary case, or at (0+¢)
any time in a voluntary case or an involuntary case". See:

Section 1121 (a)- Who may file a plan, Subchapter IT — The Plan, chapter 11, United
States Bankruptcy Code 2020.
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"Subject to any limitations on a trustee serving in a case under this chapter, and (¢ 9°)

to such limitations or conditions as the court prescribes, a debtor in possession
shall have all the rights...". See: Section 1107 (a) — Rights, powers, and duties of
debtor in possession, subchapter I, chapter 11, United States Bankruptcy Code 2020.

Section 1129 (a) (1) and (2)— Confirmation of plan, Subchapter II — The Plan, (o1)

chapter 11, United States Bankruptcy Code 2020.

"The plan has been proposed in good faith and not by any means forbidden by (oV)

law". See: Section 1129 (a) (3)— Confirmation of plan, Subchapter II, chapter 11,
United States Bankruptcy Code 2020.
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Nelson, Spencer. "Luxurious Lifestyles Alone May Not Constitute a Lack of Good
Faith under the Bankruptcy Code." (2020).
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"The only financial restriction is the practical one of whether the cost of the (04)
case to the debtor is justified by the intended benefit".

Chapter 11 Bankruptcy Reorganization. See:

http://arklatexlaw.com/practice-areas/bankruptcy/chapter- 1 1-bankruptcy-reorganization-
frequently-asked-questions/ (27-3-2022).
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Rapoport, Nancy B. "Client-Focused Management of Expectations for Legal Fees in
Large Chapter 11 Cases." Am. Bankr. Inst. L. Rev. 28 (2020): 39.
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"The debtor shall— (1) file— (A) a list of creditors”. See: (VY)

Section 521 — Debtor’s duties, Subchapter 11, Chapter 5, United States Bankruptcy

Code 2020.

s OIS 5l g godall 45l 3 Whiae Gaall IS 13) LeSaall (o ol s ells il (V)
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Section 1104 (a), (1) and (2) — Appointment of trustee or examiner, subchapter I,

chapter 11, United States Bankruptcy Code 2020.

"... the appointment of a trustee is the exception, rather than the rule, andis an (Vo)
extraordinary remedy". See:

IN RE IRONSIDE, LLC, No. 20-34222 (Bankr. S.D. Tex. Feb. 18, 2022).

"... if the debtor has not done so, file the list, schedule, and statement required (V)
under section 521(a)(1) of this title". See:

Section 1106 (a) (1) — Duties of trustee and examiner, subchapter I, chapter 11,
United States Bankruptcy Code 2020.
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"4 creditor or an indenture trustee may file a proof of claim...". see: Section 501 (VV)
(a) — Filing of proofs of claims or interests, subchapter I, chapter 5, United States
Bankruptcy Code 2020.

"If a creditor does not timely file a proof of such creditor’s claim, the debtor or (VA)
the trustee may file a proof of such claim". See: Section 501 (c) — Filing of proofs
of claims or interests, subchapter I, chapter 5, United States Bankruptcy Code 2020.

"On request of a party in interest, the court may order the appointment of (V&)
additional committees of creditors or of equity security holders if necessary to
assure adequate representation of creditors or of equity security holders". See:

Section 1102 (a) (2) — Creditors’ and equity security holders’ committees, subchapter
1, chapter 11, United States Bankruptcy Code 2020.

"(3) A committee appointed under subsection (a) shall— (4) provide access to (A-+)
information for creditors who— (i) hold claims of the kind represented by that
committee, and (ii) are not appointed to the committee; (B) solicit and receive comments

from the creditors described in subparagraph (4); and (C) be subject to a court order

that compels any additional report or disclosure to be made to the creditors described

in subparagraph (4)". See: Section 1102 (b) (3) — Creditors’ and equity security holders’
committees, subchapter I, chapter 11, United States Bankruptcy Code 2020.

Alle, Anais. "Balancing Debtor and Creditors’ Interests in Bankruptcy (AVY)
Reorganization Proceedings: Best Practices for the Procedural Design of Claims’
Classification." SSRN papers (2021). See:
https://papers.ssrn.com/sol3/papers.cfm?abstract id=4009910 (30-3-2022)
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Kweminyi, Humphrey R. "Resolving the Jurisdictional Tussle over Power Purchase

Agreements in Electricity Utility Bankruptcy: Lessons from PG&E's Recent Chapter
11 Reorganization." Cap. UL Rev. 49 (2021), page 277.
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"... a class that is not impaired under a plan, ... and solicitation of acceptances (A1)
with respect to such class from the holders of claims or interests of such class
is not required". See:

Section 1126 (f) — Acceptance of plan, subchapter II, chapter 11, United States
Bankruptcy Code 2020.

"a class that is not impaired under a plan... are conclusively presumed to have (AV)
accepted the plan". See:

Section 1126 (f) — Acceptance of plan, subchapter II, chapter 11, United States
Bankruptcy Code 2020.

"The Non-Voting Classes are Unimpaired under the Plan and are presumed to (4A)
have accepted the Plan pursuant to section 1126(f)". See:

IN RE PG & E CORP,, 617 B.R. 671 (Bankr. N.D. Cal. June 17, 2020).

"Creditors whose claims are "impaired,” i.e., those whose contractual rights (44)
are to be modified or who will be paid less than the full value of their claims
under the plan, vote on the plan by ballot. 11 U.S.C. § 1126". See:

https://www.uscourts.gov/services-forms/bankruptcy/bankruptcy-basics/chapter-11-
bankruptcy-basics (28-3-2022)
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Section 1129 (a) (3)— Confirmation of plan, subchapter II, chapter 11, United (\ - +)
States Bankruptcy Code 2020. See also:
Lapowsky, Robert. "Confirmation of Plans in Chapter 11." Com. LJ 97 (1992), page 110.

"A class of claims has accepted a plan if such plan has been accepted by (\- V)
creditors... that hold at least two-thirds in amount... of the allowed claims

of such class held by creditors". See: Section 1126 (c) — Acceptance of plan,
subchapter II, chapter 11, United States Bankruptcy Code 2020.
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IN RE BRESSLER, No. 20-31024 (Bankr. S.D. Tex. Jan. 13, 2021).
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"4 class of claims has accepted a plan if such plan has been accepted by (\+Y)
creditors... that hold at least... more than one-half in number of the allowed
claims of such class held by creditors". See:

Section 1126 (c¢) — Acceptance of plan, subchapter 1I, chapter 11, United States
Bankruptcy Code 2020.

Section 1129 — Confirmation of plan, subchapter II, chapter 11, United States (\ - Y)
Bankruptcy Code 2020.
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Section 1129 (a) (8)— Confirmation of plan, subchapter II, chapter 11, United (- ¢)
States Bankruptcy Code 2020.

Section 1129 (b) (1)— Confirmation of plan, subchapter II, chapter 11, United (\ - ¢)
States Bankruptcy Code 2020.

Dunne, Dennis F., Gerard Uzzi, Milbank "Restructuring and insolvency in the (1 - 1)
United States: overview, Thomson Reuters.", 2022, page 9.

See: (V+v)
IN RE PEARL RESOURCES LLC, No. 20-31585 (Bankr. S.D. Tex. Sept. 30, 2020). And:

IN RE OCEAN VIEW MOTEL, LLC, No. 20-21165-ABA (Bankr. D.N.J. Jan. 25,
2022). And also:

IN RE MALLINCKRODT PLC, No. 20-12522 (JTD (Bankr. D. Del. Feb. 3, 2022).
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Wong, Daniel R. "Chapter 11 Bankruptcy and Cramdowns: Adopting a Contract (1 - A)
Rate Appraoch." Nw. UL Rev. 106 (2012), page 1927.

"... the court, on request of the proponent of the plan, shall confirm the plan (\-4)
notwithstanding the requirements of such paragraph...”. See:

Section 1129 (b) (1) Confirmation of plan, subchapter II, chapter 11, United States
Bankruptcy Code 2020.

LSSl ¢ paie 3 Gl daens (Sa Lo sa5 (VY )

Guyder, Daniel, and Daniel Morse. "Extinguishing a Secured Creditor's Right to
Credit Bid in a Chapter 11 Cram down." Pratt's J. Bankr. L. 6 (2010), page 65.

il s sas LS (VVY)
IN RE OCEAN VIEW MOTEL, LLC, No. 20-21165-ABA (Bankr. D.N.J. Jan. 25, 2022).
"... if the plan does not discriminate unfairly...". See: (VYY)

Section 1129 (b) (1)— Confirmation of plan, subchapter II, chapter 11, United States
Bankruptcy Code 2020.

saLcji\.Ls:\qu JOA L8 8 o5 a8 3l de 5 phall pe Dlejleall e Al gsuadl s (V1Y)
el el pa i) i Al
In re Astria Health, 623 B.R. 793 (Bankr. E.D. Wash. January 22, 2021).
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"Appellant seeks revocation of the confirmed reorganization plan because, it claims,

the plan "diminished [its] property and assets and impaired [its] rights". See:

IN RE CAPE QUARRY, LLC, Civil Action No. 21-1293 (E.D. La. Aug. 26, August 26, 2021).
Al s A sule] Thaa oui8lall Lpal3) sal TeSaall diatitul L sas (V10)
IN RE OCEAN VIEW MOTEL, LLC, No. 20-21165-ABA (Bankr. D.N.J. Jan. 25, 2022).

"... is fair and equitable, with respect to each class of claims or interests that (\\1)
is impaired under, and has not accepted, the plan”. See: Section 1129 (b) (1)—
Confirmation of plan, subchapter II, chapter 11, United States Bankruptcy
Code 2020.

"successful reorganization... and maximizing the recoveries available to (\\V)
creditors”. See:

WESTCHESTER FIRE v. Schorsch, 186 A.D.3d 132, 129 N.Y.S.3d 67 (App. Div.
August 20, 2020).
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Section 1129 (b) (2) (A)— Confirmation of plan, subchapter II, chapter 11, (\\A)
United States Bankruptcy Code 2020.

el (Sl sLaBll LT LS AU ug Bale] e Asnalls Tk &5ilay Gl o 530al) axiy 03130 (114)
In re Somerset Regional Water Resources, LLC, 949 F.3d 837 (3d Cir. February 11, 2020).

Section 1129 (b) (2) (B)— Confirmation of plan, subchapter II, chapter 11, (\Y-)
United States Bankruptcy Code 2020.

"With respect to a class of unsecured claims... the holder of any claim or (\Y\)
interest that is junior to the claims of such class will not receive or retain under
the plan on account of such junior claim or interest any property...". See:

Section 1129 (b) (2) (B) (ii)— Confirmation of plan, subchapter II, chapter 11, United
States Bankruptcy Code 2020.
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Reorganization in Kuwaiti Bankruptcy Law:
A Comparative Study with American Law

Dr. Khaled Al-Daas*
Abstract:

Objectives: Through this research, we are trying to broaden the view on reorga-
nization, not with the narrow perspective adopted by the Kuwaiti legislature, but rather
with broader, more practically useful vision adopted by the U.S legislature. This will
expand the scope of incidents of financial distress that could be subject to reorganization
and the rights of creditors. This gives faltering establishments additional opportunities to
restore life, as well as establishments that had faltered during the spread of Covid-19 in
Kuwait. Method: The descriptive method to clarify the financial terms associated with
reorganization, and the effects of their nature on the legal rules that govern them, then the
comparative critical-deductive analytical method to extract the defects of the legal rules
through comparison, in order to choose the most appropriate ones. Results: The concept
of reorganization according to Kuwaiti law came close to restructuring debts, and not
reorganization the debtor facility itself, while reorganization according to American law
is a process of reorganization the facility itself, with the aim of changing its image for the
better. In order to ensure the payment of debts from profit sources, the Kuwaiti legisla-
ture has also granted creditors the ability to obstruct the reorganization plan in an exag-
gerated manner, while the American legislature allowed the court to approve the just and
equitable reorganization plan against the will of the creditors. Conclusion: The study
presented the following recommendations: Defining the meaning of reorganization as
procedures that target the facility itself in its form, capital, and administrative structure,
and not just structuring its debts, and allowing radical change for the facility only if
there is debt on this facility, without requiring any financial distress or even the fear of
its occurrence. It stipulates an exceptional rule that stipulates that the bankruptcy judge
has the right, on his own initiative or at the request of the interested party, to approve the
reorganization plan regardless of the result of the vote. Also, special recommendations
have been made in cases of a general financial crisis.

Keywords: Reorganization, Restructuring, Bankruptcy, Financial Failure, De-
fault, Financial Deficit, Cram-Down.

* Lawyer before the Constitutional Court and Court of Cassation.
Email: dr.khaledaldaas@gmail.com
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