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Implicit Divorce & Divorce in Writing in Kuwaiti
Personal Status Law & The Issue of Alteration
of Article 104 and its Impact on the Rulings

Fares Abduwahab Jumaah Alfahad*
Abstract:

Objectives: This research aims to achieve three objectives: First: Drawing the
attention of the legislator and those involved in personal status law enforcement, whether
judges, lawyers, professors in faculties of Sharia and law, and all persons interested in
this law to the material error in the text of Article 104, paragraph (A) of Law No. 51/1981
concerning the Kuwaiti personal status law. Second: Explaining the legal and legitimate
implications that have resulted and may result from implementing the distorted text in its
current form. Third: Indicating ways and means of addressing material and typographical
errors that appear in legislation and laws published in the Official Gazette. Approach:
The research relies on the analytical, descriptive and critical approach to the law under
study, especially concerning implicit divorce and divorce in writing, by using the opinions
of jurists from the imams of the Islamic schools and comparative laws in Arab countries,
and studying and analyzing the direction of the Kuwaiti judiciary when applying the pro-
visions of this article. Results: The most significant findings of the research can be sum-
marized as follows: Demonstration of the gravity of distorting and altering legal texts and
the resulting consequences of disseminating distorted laws, which can be concealed from
those assigned to its application. Divorce - the subject of the study - was a prime exam-
ple of this. Conclusion: The research concluded with two recommendations; the first of
which is that the competent authority responsible for disseminating legislation shall take
the initiative to correct the error related to the text of Article 104, paragraph (A) of Law
No. 51 of 1984 of personal status. The second recommendation is to amend Article 104,
paragraph (B) by adding the “intent” clause so that the article reads as follows: “It shall be
effective in writing - if intended or with intent - upon inability to pronounce it.”.

Keywords:Alteration, Legislative Amendment, Material Errors, Implicit Di-
vorce, Divorce in Writing, Divorce.

* A Consultant at the Court of Appeal, State of Kuwait, a Lecturer at the Kuwait Institute
for Judicial and Legal Studies.
Email: : bomshiry@gmail.com

- Submitted: 23/8/2023, Accepted: 12/10/2023.

All Rights Reserved-Academic Publication Council-Kuwait University.
(TO Cite P. 121 )

BT oo dgilliln




g LSty Lo 8 slatue wgdll Glagh se Guyld
Anglally LALadl clulull cusSlh ugas (8 pblany cous)
elulyally das,all LI e addll Jsunls meMu Sle Jsls
oS dasls daadlall) clwlyally dagsddl Gugas ooy Loyl

Aadall JlsaYly Saall o 8IL aiges

bomshiry@gmail.com :Jaes)!

algdiiet
Lo all Jlsa¥ o550 5 LSy LUSIL 3l (Y- ¥E) o, cagall
oo A5LAG ASAYI e Lo Ty 4o )+ & Bulal) Cianuas LIS a] 5 35S

To Cite:

Alfahad, Fares. (2024).Implicit Divorce & Divorce in Writing in Ku-
waiti Personal Status Law & The Issue of Alteration of Article 104 and
its Impact on the Rulings. Journal of Law, Kuwait University, 48(4),

93-121.
- J

AN 22024/4 soan Lng.n.l"lllln —







A Refereed Academic Quarterly, Published by the Academic Publication Council - University of Kuwait

Implicit Divorce & Divorce in Writing in
Kuwaiti Personal Status Law & The Issue
of Alteration of Article 104 and its Impact

on the Rulings.

Fares Abduwahab Alfahad

Cygdll daoly
KUWAIT UNIVERSITY

P-ISSN: 1029 - 6069
E-ISSN: 2960 - 2742

No. 4 - Vol. 48

Jamada I1 1446 - December 2024




