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Betz, Kathrin. Proving Bribery, Fraud and Money Laundering in International (Yo)

Arbitration (pp. 53-54). Cambridge UniversityPress. Kindle Edition.
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E. Gaillard, « Arbitrage international. - Sentence. - Recours contre la sentence.
- (Security for claim). - Conformité de la sentence a l’ordre public. -
Corruption. - Blanchiment. - Preuve. - Méthode des indices (red flags). - Objet
du contrdle. - Intensit¢ du contrdle. - Lois de police. - Transparence dans la
passation de marchés publics. - Interdiction pour un ¢tat d’invoquer la violation
de sa propre législation pour se délier de ses engagements contractuels $JDI, n°
4, Octobre 2017, p. 20.

Art. 140, SCrimPC Swiss Criminal Procedure Code (SchweizerischeStrafprozes-
sordnung; StPO).

For a summary of earlier ICC cases where the tribunals relied on similar
circumstantial evidence (ICC Cases No. 1110; 3916; and 6497): Lamm, C.B.,
B.K. Greenwald and K.M. Young (2014), "World Duty Free to Metal-Tech: A
Review of International Investment Treaty Arbitration Cases Involving Allega-
tions of Corruption’, 29 ICSID Review 338.; for a list of red flags for foreign
public bribery, see Zuberbiihler, T. and A. Schregenberger (2016), *Corruption
in Arbitration - The Arbitrator’s Duty to Investigate’, in: C. Miiller, S. Besson
and A. Rigozzi (eds.), New Developments in International Commercial
Arbitration 2016, Zurich, 1.
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See. www.lawsociety.org.uk/support-services/advice/articles/spotlight-on-interna- ~ (¥4)
tional-arbitration/.
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Cremades, B.M. and D.J.A. Cairns (2003b), *Corruption, International Public (¢V)
Policy and the Duties of Arbitrators’, 58(4) Dispute Resolution Journal 84.
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Betz, Kathrin. Proving Bribery, Fraud and Money Laundering in International (¢ £)
Arbitration (p. 50). Cambridge University Press.

Betz, Kathrin. Proving Bribery, Fraud and Money Laundering in International (¢ ¢)
Arbitration (p. 50). Cambridge University Press.
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Art. 305 bis. 1Any person who carries out an act that is aimed at frustrating (¢V)
the identification of the origin, the tracing or the forfeiture of assets which he
knows or must assume originate from a felony or aggravated tax misdemeanour
is liable to a custodial sentence not exceeding three years or to a monetary
penalty.

Art. 305 ter 1- Any person who as part of his profession accepts, holds on (¢A)
deposit, or assists in investing or transferring outside assets and fails to
ascertain the identity of the beneficial owner of the assets with the care that is
required in the circumstances is liable to a custodial sentence not exceeding one

year or to a monetary penalty.

N s s Ligillilan



BYP-tN) mi.a—gﬁlg." adily .0

Joea¥) s3a ol ol s olhadle sl Zoytll golas¥l Sl 5 Jlsad

Voas, 3,85 5% V0 Sulal)l s g Bundie Lip s s q:sl.ta..uabl_&.t

SOXIFS

Bad (1°1) 235 Gl o ¥ Bl coamd S8 (I 6l Lol L
inats JIseY! ul’a.LtuaJS‘dlyﬁd.um.wf;J l..&;,o.u.s Wl e YOO
Loy oo (panlaaally sty cpaSaall doliwe Lias ¥ JEILs "o oy o0
slad Lalgll Lladl Jauy Lol aa ulaall a7 8 'SGJLA.A*! dyaal Jlse¥ Juus
SIS 5 L n Jlsal Jad Tonsnd TS50 0 Y 30U (s Y £ aas
2 Jse¥l sda glrdleal o alay (O Al Sy (JIgel) Jut dooa
;_Ldl maie (LY Al falay of G GIS T e at ) e daiya @ laate
Aasyadl sigld (:;Jla.n_“ Soll yslie aalK

Sl i e YOV Sd (Vo) a8, o8l e VY Suladl cias WS
oudae sLacl G (T g1 ol DL i ogally Jae¥ly A Sl bal
Y obos OV Lewed Ge JB Y Dby dijlae o LILAY) Lol &Y
Jlaal 5 wae oo — Al ase g AMie S oo Ll i Blewed sbad
b ey oSN 1 oo (VY) ST (V1) S (R) ST (0) sl alSals —asua
Llid) aven agllea) Do 5 oalis¥l Y5 b3 colay (1S o gl
Bia¥ly Lya¥l sull lhpede o5 iy \\y Yoy 45 o dlsal
Zaloll Lally dgle £ OLYI Lumitall cleall Spms 3 cloglaally codlall
Dalai¥l ad e 4 cusbelall Yy Galadl sLAT) 3ise sin Y csand slas
S Gl G e N Buladl e adol e dulall sia ASAL pullial
OIS e ol 1 oo (V)5 (0)s (£) oall alSal ok "l o oo
p 5 sl LT agdlae llal edlebie 3 150 15 o liadl § e
mliaally sy aeSaall Jsad aie poill 1is Eilin o suy 0 e
S R Sl L) el 3 el e

ey Bl b B WL Gelal Uaad 3ise daly oledl

Art. 305ter ... 2- The persons included in paragraph 1 above are entitled to (£4)
report to the Money Laundering Reporting Office in the Federal Office of
Police any observations that indicate that assets originate from a felony or an
aggravated tax misdemeanour in terms of Article 305bis number 1bis.
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In the United Kingdom, according to s. 328 of the Proceeds of Crime Act 2002 (¢ +)
(POCA): ((-1 A person commits an offence if he enters into or becomes
concerned in an arrangement which he knows or suspects facilitates (by
whatever means) the acquisition, retention, use or control of criminal property

by or on behalf of another person)).
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Hahn, A.-C. (2010), Schweizer Schiedsgerichte und der internationaleKampfge- (o)
genKorruption’, SchweizerischeZeitschriftfiirWirtschafts- und Finanzmark-
trecht, 388 and see discussion in Chapter 9.; CIArb 2010, Chartered Institute of
Arbitrators, Guideline 12, The Proceeds of Crime Act 2002, Guidance for
arbitrators and mediators, 2010, available at: www.ciarb.org, paras. 3.2.1, 3.2.8,
4.3.;Geisinger, E. and P. Ducret (2011), 'The Uncomfortable Truth: Once
Discovered, What to Do with It?’, in: M. Wirth, C. 130.
Cremades and Cairns 2003b, 84 et seq.; M. Hwang, and K. Lim (2012), (OY)
"Corruption in Arbitration - Law and Reality", 8 Asian International

= Arbitration Journal 69.; for a discussion of different national legal systems as
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= well as international conventions: Nasarre, C. (2013), ’International

Commercial Arbitration and Corruption: The Role and Duties of the

Arbitrator’, 10 (3) Transnational Dispute Management. 4.

Berger, B. and F. Kellerhals (2015), International and Domestic Arbitration in (oY)

Switzerland, 3rd edn, Berne, 431.

Betz, Kathrin. Proving Bribery, Fraud and Money Laundering in International (¢ ¢)

Arbitration (p. 292). Cambridge University Press. Kindle Edition.
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Betz, Kathrin. Proving Bribery, Fraud and Money Laundering in International (e7)

Arbitration (p. 292). Cambridge University Press. Kindle Edition.
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Betz, Kathrin. Proving Bribery, Fraud and Money Laundering in International (°V)
Arbitration (p. 287 et seq.). Cambridge University Press. Kindle Edition.
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E. Gaillard, «Arbitrage international. - Sentence. - Recours contre la sentence. - (°°\)
(Security for claim). - Conformité de la sentence a I’ordre public. - Corruption. -
Blanchiment. - Preuve. - Méthode des indices (red flags). - Objet du contréle. -
Intensité du controle. - Lois de police. - Transparence dans la passation de
marchés publics. - Interdiction pour un eétat d’invoquer la violation de sa propre
législation pour se délier de ses engagements contractuels», op. et loc. cit.

Llamzon, A. and A. Sinclair (2015), ’Investor Wrongdoing in Investment (1-)
Arbitration: Standards Governing Issues of Corruption, Fraud, Misrepresenta-

tion and Other Investor Misconduct’, in: ICCA Congress Series Volume 18,

A.J. van den Berg (ed.), Legitimacy: Myths, Realities, Challenges, Alphen aan

den Rijn, 451.CIt is now common for a tribunal to be faced at the outset with a

host State objection that the investor committed bribery or fraud’).

Paris Court of Appeal, Valeri Belokon v The Kyrgyz Republic, No. 15/01650, 21 (V)
February 2017 (Belokon Annulment Decision); Valeri Belokon v The Kyrgyz
Republic, UNCITRAL (1976), Award dated 24 October 2014 (Belokon Award).
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Paris, 21 février 2017, Reépublique du Kirghizistan c. Belokon, n® 15/01650, D., (1Y)

2017, p. 2054, obs. L. d’Avout et S. Bollée.; D., 2017, p. 2559, obs. Th. Clay.;

Rev.Arb., 2017, p. 915, note S. Bollée et M. Audit.?; JCP, 2017, Doctr., n°

1326, obs. C. Seraglini.?; Cah. arb., 2017, p. 668, note B. Poulain.?)

5,8 Belokon 4uas 3 V- V¢ 2T YE Al el & osball asanll oSa ki ()
N o4y VoA a3,

Valeri Belokon v The Kyrgyz Republic, Award dated 24 October 2014

(’Belokon Award’), No. 159 et 158.7)

«considérant qu’il résulte de ce qui précéde des indices graves, précis et (1¢)

concordants de ce qu'lnsan Bank a été reprise par M. BELOKON afin de

développer dans un Etat ou ses relations privilégiées avec le détenteur du

pouvoir économique lui garantissaient I’absence de contrdle réel de ses activités,

des pratiques de blanchiment qui n’avaient pu s’épanouir dans I’environnement

moins favorable de la Lettonie».. Paris, 21 février 2017, République du

Kirghizistan c. Belokon, n® 15/01650.
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« Considérant que la reconnaissance ou I’exécution de la sentence entreprise, ()
qui aurait pour effet de faire bénéficier M. BELOKON du produit d’activités
délictueuses, viole de maniére manifeste, effective et concréte I'ordre public
international; qu’il convient donc de prononcer ’annulation sollicitée». Paris,

21 février 2017, République du Kirghizistan c. Belokon, n° 15/01650, D., 2017,

p. 2054, obs. L. d’Avout et S. Bollée.; D., 2017, p. 2559, obs. Th. Clay.;
Rev.Arb., 2017, p. 915, note S. Bollée et M. Audit.?; JCP, 2017, Doctr., n®

1326, obs. C. Seraglini.?; Cah. arb., 2017, p. 668, note B. Poulain.?

«L’arrét Belokon constitue assurément le point de rupture épistemologique (1)
relatif a Iétendue du controle par le juge», Th. Clay, «Arbitrage et modes
alternatifs de réglement des litiges», Recueil Dalloz, 2018, p. 2448.
BelokonAnnulmentDecision. (V)

Secalso Paris Court of Appeal, Alstom Transport SA et Alstom Network Uk LTD v (1A)
Alexander Brothers LTD, No 16/11182, 10 April 2018 (Il appartient a la Cour... de
rechercher, en droit et en fait, tous les éléments permettant d’apprécier si la
reconnaissance ou I’exécution de la sentence viole de mani¢re manifeste, effective et
concrete la conception frangaise de I"ordre public international).

Paris, 10 avril 2018, n® 16/11182, D., 2018, p. 1934, obs. L. d’Avout et S.
Bollée.; D., p. 2448, obs. Th. Clay.; Rev. Arb., 2018, p. 574, note E. Gaillard.
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Th. Clay, «Arbitrage et modes alternatifs de réglement des litiges», Recueil (14)
Dalloz, 2018, p. 2448. ("On a vu avec I’arrét Belokon que la cour d’appel s’est
autorisée a une véritable investigation civile pour invalider une sentence qu’elle
estimait contraire a I’ordre public international en ce qu’elle donnait effet a une
opération de blanchiment.’); seealso Paris Court of Appeal, Alstom Transport

SA et Alstom Network Uk LTD v Alexander Brothers LTD, No 16/11182, 10

April 2018 (notingred flags of corruption and ordering one of the parties to
producevarious documents, after the filing of the parties’ briefs).Paris, 10 avril

2018, n° 16/11182, D., 2018, p. 1934, obs. L. d’Avout et S. Bollée.; D., p. 2448,

obs. Th. Clay.; Rev. Arb., 2018, p. 574, note E. Gaillard.

E. Gaillard, «Arbitrage international. - Sentence. - Recours contre la sentence. - (V)
(Security for claim). - Conformité de la sentence a I'ordre public. - Corruption. -
Blanchiment. - Preuve. - Méthode des indices (red flags). - Objet du controle. -
Intensité du controle. - Lois de police. - Transparence dans la passation de marchés
publics. - Interdiction pour un état d’invoquer la violation de sa propre législation

pour se délier de ses engagements contractuels», op. et loc. cit.
https://globalarbitrationreview.com/insight/the-european-arbitration-review- (V)
2020/1209795/france.
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Il est aujourd’hui admis que, dans le contréle de la conformite d’une sentence (VY)
arbitrale avec 'ordre public international, le juge de l’exequatur dispose du
pouvoir de mener ses propres investigations pour découvrir un acte de
blanchiment ou de corruption qui sous-tendrait le contrat litigieux et en tirer

toutes les conséquences. K. Mehtiyeva, «Chronique de coopération judiciaire»,

JDI, n° 2, Avril 2019, chron. 4 n° 21, p. 629.
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Protection of Domestic and International
Arbitration and Alternative Dispute Resolution
from Money Laundering

Dr. Rashid Alhajeri
Dr. Ahmad Alkhudhair

Abstract:

This research aims to mitigate and prevent the transmission of the effects
of money laundering to the special judiciary facility, which is the arbitration and
the rest of the alternative dispute resolution methods. For individuals, to not
lose their confidence in this facility and breach its credibility and integrity.
Which it may lead to the reluctance of companies and persons from this facility,
and its exploitation by criminals and criminal organizations. The importance of
the arbitration facility is that it’s a special judiciary whose integrity must be
protected and ensured against money laundering crimes. Despite of all, FATF
Recommendations (which are considered by most specialists in combating
money laundering and terrorism tend to be their constitution to combat these
crimes) are not addressed this issue. Most of the international and domestic
legislations, to put in place preventive measures and due diligence programs
towards the client, and to establish integrity requirements in selecting
arbitrators, mediators, and conciliators. Thus, all this effort to ensure the
protection of this facility from criminal activities and its passive exploitation to
achieve criminal objectives.
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