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See generally Paul Robinson, Distributive Principles of Criminal Law: Who Should Be
Punished How Much? (2008); Michael Tonry, Why Punish? How Much?: A Reader on
Punishment (2011); Paul H. Robinson & John M. Darley, Justice, Liability and Blame:
Community Views and the Criminal Law (1995); Andrew von Hirsch & Andrew

3%
#*

—
—
~

Ashworth, Proportionate Sentencing: Exploring the Principles (2005); Paul H. Robinson
& Robert Kurzban, Concordance and Conflict in Intuitions of Justice, 91 Minn. L. Rev.
1829 (2007); Christopher Slobogin & Lauren Brinkley-Rubinstein, Putting Desert in its
Place, 65 Stan. L. Rev. 77 (2013); Andrew von Hirsch, Proportionality in the Philosophy
of Punishment: From “Why Punish?” to “How Much?,” 1 Crim. L.F. 259 (1990);
Jeremy Waldron, Lex Talionis, 34 Ariz. L. Rev. 25 (1992).
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Paul H. Robinson, Criminal Law Defenses 87 (1984). (Y)

Harmelin v. Michigan, 501 U.S. 957, 989 (1991) (opinion of Scalia, J. & )
Rehnquist, C.J.) (“[p]roportionality is inherently a retributive concept”).
Model Penal Code 1.02(2) (a) (i) (2007). (€)
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Harmelin v. Michigan, 501 U.S. 957, 989 (1991) (opinion of Scalia, J. & (°)
Rehnquist, C.J.) (“[p]roportionality is inherently a retributive concept”).

See generally Jeremy Bentham, An Introduction to the Principles of Morals M)
and Legislation ch. 14 (1789).
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Dale E. Berger, et al., Deterrence and Prevention of Alcohol-Impaired Driving (V)
in Australia, the United States, and Norway, 7 Just. Q 453 (1990) (finding
general deterrence relatively weak in the United States).

Dale E. Berger, et al., Deterrence and Prevention of Alcohol-Impaired Driving (A)
in Australia, the United States, and Norway, 7 Just. Q 453 (1990) (finding
general deterrence relatively weak in the United States).
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C.S. Lewis, The Humanitarian Theory of Punishment, 6 Res. Judicatae 224, (‘\)
225 (1953).
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See  2.03[B] [2], supra (the protective retribution and victim vindication ()
models).
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What is especially difficult to determine is how to interrelate the harm and (1Y)
blameworthiness components. For example, is the intentional commission of

rape mote, equally, or less serious than the negligent taking of a human life?
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Some retributivists reject capital punishment on the ground that humans lack (\Y)

the knowledge required to determine with sufficient reliability a wrongdoer’s

degree of depravity, a necessary component of retributive analysis. See Jeffrie

G. Murphy, Moral Epistemology, The Retributive Emotions, and the *“Clumsy

Moral Philosophy” of Jesus Christ, in The Passions of Law 149 (Susan Bandes

ed., 1999). Other retributivists, while not opposed philosophically to capital

punishment, oppose it because of increasing evidence (particularly in light of

the DNA revolution) that innocent persons have been sentenced to death,

Lawrence C. Marshall, The Innocence Revolution and the Death Penalty, 1

Ohio St. J. Crim L. 573 (2004), or because of proven racial discrimination in

sentencing.
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Jeffrie G. Murphy, Moral Epistemology, The Retributive Emotions, and the

“Clumsy Moral Philosophy” of Jesus Christ, in The Passions of Law 149
(Susan Bandes ed., 1999)
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Lawrence C. Marshall, The Innocence Revolution and the Death Penalty, 1
Ohio St. J. Crim L. 573 (2004).
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Ifs drunk driver kills another, of course, he may be prosecuted for criminal (Vo)
homicide.

See Douglas N. Husak, Is Drunk Driving a Serious Offense?, 23 Phil. & Pub. (1)
Aff. 52 (1994) (concluding that the offense is not a serious one, and that drunk
drivers should not be imprisoned).

Although many retributivists reject laws that authorize enhanced punishment of (\V)
repeat offenders, see, for example, George Fletcher, Rethinking Criminal Law
459-66 (1978), some retributivists have sought to justify some habitual offender

laws. E.g., Andrew von Hirsch, Desert and Previous Convictions in Sentencing,

65 Minn. L. Rev 591 (1981).
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See Robinson v. California, 370 U.S. 660 (1962). (\A)
Weems v. United States, 217 U.S. 349, 367 (1910). ( )
Solem v. Hahn, 463 U.S. 277, 284-85 (1983). (v*)

(V)

Harmelin v. Michigan 501 U.S. 957, 965 (1991) (opinion of Scalia, J. &
Rehnquist, C.J.).
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433 U.S. 584 (1977). (YY)
As the Supreme Court subsequently observed, “[t]he [Coker] Court did not (Y¥)
explain why the 16-year-old victim qualified as an adult, but it may be of some
significance that she was married, had a home of her own, and had given birth

to a son three weeks prior to the rape.” Kennedy v. Louisiana, 554 U.S. 407,
427 (2008).
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Unstated by the Court, but perhaps critical, was the fact that capital (Y¢)
punishment historically was “‘reserved overwhelmingly for black defendants,
especially those convicted of raping white women.” James R. Acker, Social
Science in Supreme Court Death Penalty Cases.” Citation Practices and Their
Implications, 8 Just. Q.421, 431 (1991). Thus, concern regarding racism silently
affected the justices.

The issue received one sentence of attention in a footnote. Coker, 433 U.S. at (¥ °)
592-93 n.4.
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The phrase “adult woman™ or "adult female” was used eight times in the Coker (Y1)
Court’s main opinion. Knennedy v. Louisiana, 554 U.S.at 428.

¢cC U.S. 407 (2008); see generally Heidi M. Hurd, Death to Rapists: A Comment on (YV)
Kennedy v. Louisiana, 6 Ohio St. J. Crim. L. 351 (2008).

It is worth noting, given the close vote, that (as of the time this text goes to  (YA)
press) two justices (Stevens and Souter) who voted with the majority, but none

of the dissenters, have since retired from the Court.

As Professor Hurd powerfully put the significance of Kennedy: (¥%)
No matter how much life-long physical damage a man inflicts while raping a
three-year-old little girl, no matter how ritualistically he tortures her over hours

or days, no matter how delicious he finds her sobbing agony..., no matter
whether he has stolen her away from all she knows and kept her naked,
starved, and terrorized in a pitch dark hole in the ground... so long as she
survives the torment, he has a constitutional right to live Out his natural life

free of the threat that death will be visited upon him in punishment.

Hurd, supra, Note 26, at 351.
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The Court did apply utilitarian considerations more than in Coker. Among its (Y+)
utilitarian observations were that the “‘death penalty adds to the risk of
nonrepoting, that... diminishes the penalty’s objectives,” 554 U.S. at 444; and

by “making the punishment for child rape and murder equivalent, a State that
punishes child rape by death may remove a strong incentive for the rapist not

to kill the victim.” Id. at 445. The latter concern is consistent with Bentham’s

third rule of proportionality, namely, that offenses be graded to induce a
criminal “to choose always the least mischievous of two offenses.”

Kennedy, 554 U.S. at 435 (YV)

Id at 438. (YY)
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Subsequently, the Michigan Supreme Court invalidated the statute pursuant to (Y1)
that state’s own constitutional bar on excessive punishment People v. Bullock,

485 N.W.2d 866 (Mich, 1992).

However, they would not have overruled Coker v. Georgia, considered in (YV)
subsection [B], supra, because the holding in that case was “an aspect of our

death penalty jurisprudence, rather than a generalizable aspect of Eighth
Amendment law.
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The principle of punitive proportionality
An original and analytical Study in the United
States of America

Prof. Meshari Khalifa Al-eifan
Dr. Hussein Juma Bouarki

Abstract:

The concept of proportionality is an important and common concept in
criminal law. It also emphasizes the principle of proportionality in the context of
judicial rulings, to ensure that the offender receives a punishment commensurate
with the crime he committed. This study deals with the concept of
proportionality of punishment from two perspectives. First, what is excessive
or disproportionate punishment for a particular crime? Proponents of the theory
of utility and revenge answer this question differently, which may render
proportionate punishment according to the principles of the theory of utility
disproportionate according to the theory of revenge, and vice versa. Secondly,
under what circumstances is a criminal penalty judicially imposed, making it
unjust and also unconstitutional? Notably, a few criminal law cases have led to
the U.S. Supreme Court being split more sharply. Accordingly, the study
concluded that every penal legislator, while in the process of developing a
punitive text, must take into account the philosophy of both the theory of utility
and the theory of retribution together in order to avoid criticism directed at
them, and on the basis of that, the legislator must determine the appropriate
punishment on the basis of the elements of benefit and harm caused by crime in
society.

a0 gl -






| A Refereed Academic Quarterly, Published by the Academic Publication Council - University of Kuwait i

The principle of punitive proportionalityAn
original and analytical Study in the United
States of America

Prof. Meshari Khalifa Al-eifan
Dr. Hussein Juma Bouarki

(ugdJl dgola

KUWAIT UNIVERSITY

ISSN: 1029 - 6069
No. 1, Vol. 47

Shaaban 1444 - March 2023






