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R v Lord Chancellor, ex parte Witham [1998]. See: House of Lords of the UK, Part 1~ (0)
of the Legal Aid, Sentencing and Punishment of Offenders Bill. See:
https://publications.parliament.uk/pa/ld201012/ldselect/ldconst/222/22203.htm (6-1-2020).
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“The county court has jurisdiction to make a declaration that section 11 (repairing (YY)
obligations) applies, or does not apply, to a lease... whatever the net annual value
of the property in question”. See: Section 15 (a), Landlord and Tenant Act 1985.
Section 40 (1), Housing Act 1988. (23)

“Cases listed before a Recorder Civil may include disputes in the fields of housing,  (24)
commercial landlord and tenant...”. See:
https://www.judiciary.uk/about-the-judiciary/the-justice-system/jurisdictions/civil-
jurisdiction/  (6-1-2020).

Section 20C, Landlord and Tenant Act 1985. (Y0)

oo vortigilliln



e gliall Hlasls Aolal) Giladl bl (8 SN 3o sl Ay gies pas

Do ecal £ LSl sia paliaial GIS oy (ladass I LY 13 3
Syl aal ol e T Ll gseall 8 S 30 Maakil) 2as Salaial
fm Vs Buan 13 50nl gl Baall e alal ol el o315l B
‘;Lc stﬂb ﬁSbJ.b g_:.cl:ﬁ” QJSG» o9t a2 2008 ‘ALC (yo yiadss gﬁ Jasls @"AT
L a5 dlyg T *Tribunals, Courts and Enforcement Act 20077 «2007
ol olail e Gany Lass SLasll Jaall (315 5 Sans Lo S Laial
Liaial) Tkl LeSae o Ll S lall Slas) ssen oF 5o 13KS1 3 lGall
ol Laaatl Baal gl dasall e aliml Lkae ) gseall s s
A, Y Sl

“The appropriate tribunal in England is the First-tier Tribunal (Property Chamber)  (26)
(“Tribunal”)”. See: Raymond-George, Naomi, Jurisdiction over leasehold issues

— county court or First-tier Tribunal?, Leasehold Advisory Service, England, June

2015. See:
https://www.lease-advice.org/article/jurisdiction-over-leasehold-issues-county-court-or-
first-tier-tribunal/ (6-1-2020).

“... the Tribunal’s jurisdiction flows from the County Court”. See: Lennon v (YV)
Ground Rents (Regisport) Limited [2011]. See:
https://www.lease-advice.org/article/jurisdiction-over-leasehold-issues-county-court-or-
first-tier-tribunal/ (6-1-2020).

“The court (County Court) may also use its discretion to transfer the matter without  (YA)
one of the parties requesting this”. See:

sl Lo 3 Banlsll palinl) Ty alsi (8 Zsl) &pgieal) LSaall 335 ¢ ytiall el (TR)
Jiien Las ga Saaly das de aSall s Jad Sl Blsal 8 sl 3o a8 o) 0
s e oo e L ol 152 50 o o8 1 o Sl i 55
5 ASae Sualsll danall 555 o 5o SEIl (Lt 35Eal Gsiall allads dejliall dad
5o Ol Lgolol L Jsanall aelsdlly L;JL’.LM.&J LLSas s (o Jlad (alatal ol Laa
(o lganl 5 3 Al Lie Toadl sl Lgmaan ¢ 1500 uslie 3 Juadls Ll age 35 ¢ il
Dl 20100 21-6-2011 alad (22 o3, caball (i sSI Ly sicanll LeSaall 250l
https://www.eastlaws.com/ (5-10-2020).

https://www.judiciary.uk/about-the-judiciary/the-justice-system/jurisdictions/  (30)
tribunal-jurisdiction/  (6-1-2020).

See: https://www.turn2us.org.uk/Benefit-guides/First-Tier-Tribunal appeals-process/ (Y1)
What-is-the-First-Tier-Tribunal  (6-1-2020).

I aoz-1saan g llliho



Olasardl sass slas ehi'@ N

Lpamlumial Ll 138 3 30 3 Jomis Y il Bl B S o
Ly Al TSl ool (e B0 5 s I Gl aSlae oLitaf 5Y el
am sl 1 L sl el

Ll 3anl gl Al Aaas plal (UL (5 gl Jacslill =Y

Slal g5 psase 8 Lol LS 5y Sl l) oyl £eSas yuaad
el 3¢l 5y sieuntl Juaslill 5 acal kil a s3ay o ial

oabll Gl 1855 o le Aol sia 5153 8 ekl padadl 2, Ula 38
Sl oAbl Uiy setd ia Sall el L Ll3 sualsl) Zaull 2Sas )
Skl 15 n 2018 ale Ll uls Sy LeSall olls ST LS ellis ool
bl slaMs el u—db <““Upper Tribunal” « e ¥ LSall) | parsd daSao I
il 5 Llall S l) Jie Lol 3l Clal o el 3

st £y SIS il s 5 laall L (310 51 bl i 1y
uusznuuu Lzl I sl 3 dan oo Sunill ALl 3 LS
(o LS st 75, IS Lo sa 33l gLl
ol 5l sses Jis SLasll Gpall e ool L] (s il
555 bt (uil) il U Jlay ol Bins und Sa gl oyl s
Lol Z5Ladll Al 3 o3 Sl 5500 <lly wodsll jspe o iyl 134
S o 2l se! b oSy cdunlitl) olad ) sel il puass 3l kil
Haabantll Jiladl 3 Dl 5l
ST ubcﬂallwullulabwjmlal‘,ﬁlu_qa_mdt_ulluib
s wyu Lo M pling allia SLAE Ciyall 3 JEEY) Y Subaes Laaa

“A person wishing to appeal this decision to the Upper Tribunal (Lands Chamber) (YY)
must seek permission to do so by making written application to the First-tier
Tribunal at the Regional office which has been dealing with the case”. See: James
Mackie V Pater Stavri and David Gould, First-Tier Tribunal, Property Chamber,
(Residential Property), Case Reference: CHI/21UD/LSC/2018/0060, Date of
Decision: 14 January 2019, page 20.

“The Upper Tribunal primarily, but not exclusively, reviews and decides appeals (YY)
arising from the First-tier Tribunal. Like the High Court, it is a superior court of
record...”. See:
https://www.judiciary.uk/about-the-judiciary/the-justice-system/jurisdictions/tribunal-
jurisdiction/ (6-1-2020).
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House of Lords of the UK, Part 1 of the Legal Aid, Sentencing and Punishment of  (¢-)
Offenders Bill. See:
https://publications.parliament.uk/pa/ld201012/Idselect/ldconst/222/22203.htm (6-1-2020).

“If access to justice is a constitutional right, then the courts will require that any ~ (¢V)
impediment to access is made not only with lawful authority but is proportionate”.

See: House of Lords of the UK, Part 1 of the Legal Aid, Sentencing and Punishment

of Offenders Bill. See:
https://publications.parliament.uk/pa/1d201012/ldselect/Idconst/222/22203.htm (6-1-2020).
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“... the means used to impair the right”. See: R (Daly) v Secretary of State for the (£Y)
Home Department [2001]. See: Ibid.

“... means must be provided for resolving, without prohibitive cost or inordinate  (¢Y)
delay...”. See: Bingham, Tom, The Rule of Law (Allen Lane, 2010), p 85. at: Ibid.
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https://www.eastlaws.com/ (10-1-2020).

il 3-2008-25 Zuaks 2006 &l 1162 13, (palll oy lailly Ll €Y oI acill ASae (0)

https://www.eastlaws.com/ (10-1-2020).

2007 Tl 1494 o3, calall Dplailly sl ASaY) AnSl juall Sse (oY)
ksl 25-11-2009 dds

https://www.eastlaws.com/ (10-1-2020).

1. 2002-12-2 Ll 2001 25 636 13, aball (&l oY) alSa Y] oSl il iae (O)
https://www.eastlaws.com/ (10-1-2020).
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https://www.eastlaws.com/ (5-10-2020).
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https://www.eastlaws.com/ (5-10-2020).
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“If access to justice is a constitutional right, then the courts will require that any  (oV)
impediment to access is made not only with lawful authority but is proportionate”.
See: House of Lords of the UK, Part 1 of the Legal Aid, Sentencing and Punishment

of Offenders Bill. See:
https://publications.parliament.uk/pa/ld201012/ldselect/ldconst/222/22203.htm (6-1-2020).
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Meryl, Thomas, Blackstone’s Statutes on Property Law 2019-2020, Oxford (oA)
University Press, 2019, page 220.

George, Martin and Layard, Antonia, Thompson’s Modern Land Law, Oxford (04)
University Press, 2019, page 359. See also:

“Fitness for human habitation”. See: The UK Government, How to Rent —The Checklist
for Renting in England-, May 2019, page 6. Available at:
https://www.gov.uk/government/publications/how-to-rent’/how-to-rent-the-checklist-for-
renting-in-england (10-1-2020).

“Where in any proceedings before a court it is alleged that a lessor is in breach of  (1+)
an obligation under the implied covenant, the court may order specific performance

of the obligation (regardless of any equitable rule restricting the scope of that
remedy)”. See: section 9A (5), Landlord and Tenant Act 1985 as amended by
Homes (Fitness for Human Habitation) Act 2018.

See also:

“In proceedings in which a tenant of a dwelling alleges a breach on the part of his landlord
of a repairing covenant relating to any part of the premises in which the dwelling

is comprised, the court may order specific performance of the covenant whether or

not the breach relates to a part of the premises let to the tenant and not withstanding

any equitable rule restricting the scope of the remedy, whether on the basis of a

lack of mutuality or otherwise”. See: section 17 (1), Landlord and Tenant Act 1985.

“In proceedings in which a tenant of a dwelling alleges a breach on the part of' his (1Y)
landlord of a repairing covenant relating to any part of the premises in which the
dwelling is comprised, the court may order specific performance of the covenant
whether or not the breach relates to a part of the premises let to the tenant and not
withstanding any equitable rule restricting the scope of the remedy, whether on the

basis of a lack of mutuality or otherwise”. See: section 17 (1), Landlord and Tenant

Act 1985.
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“Section 9A (5) clarifies that where in any court proceedings, it is alleged that (1Y)
a landlord is in breach of their obligation to keep the property fit for human
habitation, at the start of and throughout the tenancy, the courts may order specific
performance of that obligation”. See: article 15, Explanatory Notes of Landlord

and Tenant Act 1985. Available at:
https://publications.parliament.uk/pa/bills/1bill/2017-2019/0139/18139en06.htm (8-1-2020).

13

.. regardless of any equitable rule restricting the scope of that remedy”. See: (V)
section 9A (5), Landlord and Tenant Act 1985 as amended by Homes (Fitness for
Human Habitation) Act 2018.

“If access to justice is a constitutional right, then the courts will require that any ~ (1¢)
impediment to access is made not only with lawful authority but is proportionate”.

See: House of Lords of the UK, Part 1 of the Legal Aid, Sentencing and Punishment

of Offenders Bill. See:
https://publications.parliament.uk/pa/ld201012/ldselect/ldconst/222/22203.htm (6-1-2020).
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The Problem of the Unconstitutionality of Restrict-
ing the Right of Access to Justice in
Renting Procedures

(A comparative study between Kuwaiti and English law)

Hesham Emad Mahammad Al-Qbidan

One of the most controversial legislations is the Real Estate Renting
Law, which has a civil, non-investment nature. The legislator finds himself
facing charges of bias towards the lessor or lessee in many of the rules
of this law, because the lessee is a civil man in a weak financial position
frequently.

However, the Kuwaiti legislature has sparked discussions that he
goes beyond the issue of justice to violating the constitution in the Real
Estate Renting Law No. 35 of 1987, as this Kuwaiti law has restricted the
right to litigate, or in other word: «Access to Justice», with explicit legal
restrictions.

By the way, two-degrees litigation is one of the most important
constitutional guarantees of fairness in light of the possibility of serious
legal fault in applying the law from courts.

Also, litigation without restrictions or material conditions is consi-
dered as a constitutional guarantee for the proper functioning of justice,
as long as placing material obstacles before the person is considered as a
violation of Access to Justice.

Furthermore, it appeared that the legislature of England in the UK
has a detailed legislative policy regarding the procedures of renting claims,
this policy appeared from the Tenant and Landlord Law 1985, then the
Housing Law 1988, and their amendments, the last of which was in 2019,
also the Tribunals, Courts and Enforcement Act 2007.

This research comes in the context of the comparative analytical dis-
cussion of the clauses of the Kuwaiti real estate renting law to extrapolate
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the violations of the Kuwaiti constitutional principles in comparative with
the British constitution and the law of England.

Key words: Procedural Law, the Right to Litigation, Renting Claim,
Degrees of Litigation, Litigation Restrictions, Constitution Violation, Real
Estate, Jurisdiction, Appeals, First-tier Tribunal, Upper Tribunal, Access
to justice, Unwritten Constitution, Landlord and Tenant Act 1985, Housing
Act 1988.
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