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Stack v. Boyle, 342 U.S. 1, 4(1951). ")
Bell v. Wolfish, 441 U.S. 520, 534 (1979). )
United States v. Salerno, 481 U.S. 739, 744, 749(1987). )

Gerard Rainville & Brian A. Reaves, Bureau of Justice Statistics, U.S. Dep’t of  (¢)
Justice, Felony Defendants in Large Urban Counties, 2000 21 (2003). Anecdotally,

some prosecutors do not view all “bail jumps” as a bad thing. As noted in the

text, most fugitives end up being returned to court within a year (often as a result

of a routine stop or an arrest for a minor offense), at which point the prosecutor

has a easily proven “bail jumping” charge, the possibility of which may induce a
defendant to plead guilty to the substantive charge against her without further ado.

See Rainville & Reaves, Note 4, supra, at 22 (in the seventy-five largest countiesin (o)
the nation, 16% of the released defendants were re-arrested for a new offense while

free, a little more than half of them for felonies).

See Bell, 441 U.S. at 534 n.15 (expressly leaving open the issue of whether (1)
government objectives other than ensuring the defendant’s presence at trial could
justify pretrial detention).

Salerno, 481 U.S. 739. See § 5.05, infra. ™)
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Accordingtodatafromtenyearsago, theaveragecostforholdingafederalarresteeinjailin -~ (A)
1993 was $60 per day, for local jails the figure was $40 per day; the combined cost

in 1993 amounted to billions of dollars. See Craig Perkins, et al., Bureau of Justice
Statistics, U.S. Dept of Justice, Jails and Jail Inmates, 1993-94 10, 12 (1995).

In re Winship, 397 U.S. 358 (1970); see Joshua Dressier, Understanding Criminal (%)
Law § 7.03 (4th ed. 2006).

Stack, 342 U.S. at 4. 0)
Salerno, 481 U.S. at 750. )
Van Atta v. Scott, 613 P.2d 210, 214 (Cal. 1980). 0Oy

For description of particularly poor jail conditions, see id. at 214-15; Miller v. ()Y)
Carson, 401 F. Supp. 835 (S.D. Fla. 1975).
Miller, 401 F. Supp. at 846. (%)
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Hans Zeisel, Bail Revisited, 1979 Am. B. Found. Res. J. 769, 779. )
For example, the average processing time for felonies in federal court in 2002 for (V1)
defendants who went to trial was 13.8 months. Bureau of Justice Statistics, U.S.

Dept of Justice, Compendium of Federal Justice Statistics, 2002 55-56 (September
2004).

Cf . Zeisel, Note 15, supra, at 785-87 (noting a detained defendant’s incentive (V)
to plead guilty when offered a sentence that amounts to “time served” in pretrial
detention).
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In some jurisdictions, a person arrested for certain offenses can be released on  (A)
“station-house bail,” by posting at the police station or jail an amount set on a fixed

bail schedule.

Fed. R. Crim. P. 5(a). )
John Clark & D. Alan Henry, The Pretrial Release Decision, 81 Judicature 76, (Y-)
77 n.4 (Sept.- Oct. 1997); Barbara Gottlieb, Nat’l Inst. of Justice, U.S. Dep’t of
Justice, Public Danger as a Factor in Pretrial Release: A Comparative Analysis of

State Laws 9-10 (1985).
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See Gerstein v. Pugh, 420 U.S. 103, 122-24 (1975) (suggesting that the bail decision (YY)
and the probable cause determination may be undertaken at a single hearing where

right to appointed counsel does not apply).

Fed. R. Crim. P. 44(a). (YY)
See Douglas L. Colbert et al., Do Attorneys Really Matter? The Empirical and (YY)
Legal Case for the Right of Counsel at Bail, 23 Cardozo L. Rev. 1719, 1723-24
(2002); Douglas L. Colbert, Thirty- five Years After Gideon: The illusory Right to
Counsel at Bail Proceedings, 1998 U. Ill. L. Rev. 1,9-10.

See, e.g., 18 U.S.C. § 3142(g) (2005). See also John S. Goldkamp, Danger and (Y¢)
Detention: A Second Generation of Bail Reform, 76 J. Crim. L & Criminology 1, 9
(1985).
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See generally Caleb Foote, The Coining Constitutional Crisis in Bail: I, 113 U. Pa.  (Yo)
L. Rev. 959 (1965); Hermine Herta Meyer, Constitutionality of Pretrial Detention,

60 Geo. LA. 1139 (1972); Donald B. Verrilli, Jr., Note, The Eighth Amendment and

the Right to Bail: Historical Perspectives, 82 Comm. L. Rev. 328 (1982).

In most states, bail may be denied in capital offenses “where the proof is evident, (Y1)
or the presumption great” that the defendant is guilty of the crime. The high risk

that such a person will flee if released is thought to justify this exception.

Wayne H. Thomas, Jr., Bail Reform in America 11(1976). (YV)
Schilb v. Kuehel, 404 U.S. 357, 365(1971). (YA)
342 U.S. 1 (1951). (%)
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See generally Thomas, Note 27, supra. (v)
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Many states grant extensive authority to bounty hunters to pursue and arrest (¥9)

defendants who have failed to appear, see Jonathan Drimmer, When Man Hunts

Man: The Rights and Duties of Bounty Hunters in the American Criminal Justice

System, 33 Hous. L. Rev. 731, 734, 769-93 (1996), and their imagined exploits

remain a staple of popular culture. See, e.g., Midnight Run (Universal Studios

1988) and the Stephanie Plum novels, e.g., Janet Evanovich, One for the Money

(Harper Torch 1994).

See, e.g., Schilb v. Kuebel, 404 U.S. 357, 373-76(1971) (Douglas, J. dissenting). (YY)

Id. at 359. These abuses included kickbacks from bondsmen to the police in return (YY)

for steering arrestees, bribes that allowed bondsmen to avoid paying off forfeited

bonds, and infiltration by organized crime. See Thomas, Note 27, supra, at 16-

17. Another problem with this system is the death, injury, property destruction

and harassment of innocents sometimes caused by relatively unregulated bounty

hunters. See Drimmer, Note 31, supra, at 774-75.

See, e.g., Floyd Feeney, Forward to Wayne H. Thomas, Jr., Bail Reform in America, (Y¢)

at xi (1976).

See Ian Ayres & Joel Waldfogel, A Market Test for Race Discrimination in Bail ~(Yo)

Setting, 46 Stan. L. Rev. 987 (1994).

See Eric Holland & Alexander Tabarrok, The Fugitive: Evidence on Public versus  (¥1)
Private Law Enforcement from Bail Jumping, 47 J.L. & Econ. 93 (2004).
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II1. Rev. Stat. Ch. 38, para. 110-7 (1963). (*v)
Although a number of jurisdictions followed this example, in many jurisdictions (YA)
bail bondsmen still play a significant role. See Rainville & Reeves, Note 4, supra,

at 17 (finding that in 2000, 24% of felony defendants in the nations seventy-five
largest counties were released pretrial on surety bond).

See VeralnstituteofJustice, ProgramsinCriminal JusticeReformTen-YearReport1961-  (¥4)
1971, 23-35 (May 1972); Thomas, Note 27, supra, at 4-8, 20-27.

18 U.S.C. § § 3146-3152, (1966) repealed in part by the Bail Reform Act of 1984, (¢-)
discussed in the next subsection.
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See Daniel J. Freed & Patricia M. Wald, Bail in the United States: 1964 40 (¢))
(1964) (reporting the following felony detention rates in the early 1960s, pre-
reform: Baltimore-75%, Boston-54%, Detroit-48%, District of Columbia-84%,
Miami-71%, New Orleans-44%, and San Francisco-57%); Mary A. Torbor, Nat’l
Evaluation Program, U.S. Dep’t of Justice, Pretrial Release: A National Evaluation

of Practices and Outcomes 6 (1981).

See id.; Bureau of Justice Statistics, U.S. Dep’t of Justice, Sourcebook of Criminal ~ (£Y)
Justice Statistics—1988 545, tbl.5.17 (Katherine M. Jamieson & Timothy J.
Flanagan eds., 1989) (reporting that, in 1983, 76% of federal defendants were
released prior to trial).

18 U.S.C. § § 3141-3150 (2005). (t7)
18 U.S.C. § 3142(b) (2005). An “unsecured appearance bond” is one in which the = (¢¢)
defendant promises that if she does not appear as required, she will pay in full the

bond set by the court. However, she is not compelled to secure the bond with any
collateral.

18 U.S.C. § 3142(c) (2) (2005). (¢9)
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See generally Robert S. Natalini, Comment, Preventive Detention and Presuming  (¢1)
Dangerousness Under the Bail Reform Act of 1984, 134 U. Pa. L. Rev. 225 (1985);
Thomas E. Scott, Pretrial Detention Under the Bail Reform Act of 1984: An
Empirical Analysis, 27 Am. Crim. L. Rev. 1(1989).

Goldkamp, Note 24, supra, at 5. (¢V)
See id. at 16-28. (¢A)
18 U.S.C. § 3 142(e) (2005) (emphasis added). (¢%)
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Bureau of Justice Statistics, 13.8. Dep’t of Justice, Pretrial Release and Detention:  (0-)
The Bail Reform Act of 1984 1 (1988).

1d. (")
See Bureau of Justice Statistics, U.S. Dep’t of Justice, Sourcebook of Criminal, (oY)
Justice Statistics — 1988 545, thl.5.17 (Katherine M. Jamieson & Timothy J.
Flanagan eds., 1989).

See id. (ev)
See Bureau of Justice Statistics, U.S. Dep’t of Justice, Compendium of Federal (o¢)
Justice Statistics, 1994 29, tb1.2.3 (1998). The 1994 figure results from a somewhat
different counting methodology than the 1983 and 1985 figures, because the Bureau

of Justice Statistics changed its method in 1994.

See Bureau of Justice Statistics, U.S. Dep’t of Justice, Compendium of Federal Justice (00)
Statistics, 2002 44, tbl.3.4 (2004). The 2002 figure results from a somewhat different
counting methodology than the 1983 and 1985 figures, because the Bureau of Justice
Statistics changed its method in 1994.
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18 U.S.C. § 3142(f) (1) (2005). (e)
Under 18 U.S.C. § 3142(0(2) (2005), except for good cause, a continuance on the (oV)
defendant’s motion may not exceed five days, and a continuance on the motion of

the prosecutor may not exceed three days. However, the failure to comply with

these provisions does not require the release of a person who should otherwise

be detained. The error is considered harmless, unless a court concludes from the
record as a whole that it had a substantial influence on the outcome of the detention
proceeding. United States v. Montalvo-Murillo, 495 U.S. 711 (1990).

18 U.S.C. § 3142(f) (2005). (eA)
18 U.S.C. § 3142(e) (2005). (0%)
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18 U.S.C. § 3142(g) (2005). )
18 U.S.C. § 3142(g) (4) (2005). (1)
18 U.S.C. § 3142(i) (2005). (1)
18 U.S.C. § 3145 (2005). (r)
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See generally Albert W. Alschuler, Preventive Pretrial Detention and the Failure (1¢)
of Interest -Balancing Approaches to Due Process, 85 Mich. L. Rev. 510 (1986);
Arthur R. Angel et al, Note, Preventive Detention An Empirical Analysis, 6 Harv.
CR-CL. L. Rev. 300 (1971); Michael Corrado, Punishment and the Wild Beast of
Prey: The Problem of Preventive Detention, 86 J. Crim. L. & Criminology 778(1996);
Charles Patrick Ewing, Preventive Detention and Execution: The Constitutionality, of
Punishing Future Crimes, 15 Law & Hum. Behav. 139 (1991); Jeffrey Fagan & Martin
Guggenheim, Preventive Detention and the Judicial Prediction of Dangerousness for
Juveniles: A Natural Experiment, 86 ,J. Crim. L. & Criminology 415(1996); Marc
Miller & Martin Guggenheim, Pretrial Detention and Punishment, 75 Minn. L. Rev.
335 (1990); Stephen J. Morse, Neither Desert Nor Disease, 5 Legal Theory 265
(1999); Stephen J. Morse, Blame and Danger: An Essay on Preventive Detention, 76
B.U. L. Rev. 113(1996); Edward P Richards, The Jurisprudence of Prevention: The
Right of Societal Self-Defense Against Dangerous Individuals, 16 Hastings Coast.
L.Q- 329 (1989); Jack F. Williams, Process and Prediction: A Return to a Fuzzy
Model of Pretrial Detention, 79 Minn. L. Rev. 325(1994).
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See Alschuler, Note 64, supra, at 557. (Vo)
Charles W Lidz, et al., The Accuracy of Predictions of Violence )
to Others, 269(8) JAMA 1007, 1009-10 (Feb. 24, 1993).

Ewing, Note 64, supra, at 141 (quoting Christopher Slobogin, Dangerousness and (V)
Expertise, 133 U. Pa. L. Rev. 97, 117 (1984)). See also Thomas flak, Pretrial Release

of Defendants Whom the U.S. Attorney Wished to Detain, 30 Am. J. Grim. L. 45
53-54(2002) (reporting that of 6,482 defendants who were ranted pretrial release

over government objection in 1996, i.e., defendants for whom the government
unsuccessfully sought detention, less than 1% committed an offense of violence

prior to disposition of their charges).
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Alschuler, Note 64, supra, at 556-57. (W)
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See generally Michael J. Eason, Note, Eighth Amendment Pretrial Detention: What =~ (14)
Will Become of the Innocent?, 78 J. Crim. L & Criminology 1048(1988);John B.
Howard, Jr., Note, The Trial of Pretrial Dangerousness: Preventive Detention After
United States v. Salerno, 75 Va. U. Rev. 639 (1989); Miller & Guggenheim, Note

64, supra.

481 U.S. 739 (1987). (V)
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A “facial” challenge is one that asserts that the law is void on its face. As the (V)
Court observed, this is “the most difficult challenge to mount successfully, since

the challenger must establish that no set of circumstances exists under which the

Act would be valid.” Most constitutional challenges to statutes are more limited

and seek only to show that the statute is unconstitutional based on the facts of the
individual case.

Salerno, 481 U.S. at 746 (quoting Rochin v. California, 343 U.S. 165, 172(1952);  (VY)
Palko v. Connecticut, 302 U.S. 319, 325-26 (1937)).
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1d. at 747 (alteration in original) (quoting Kennedy v. Mendoza-Martinez, 372 U.S. (VYY)
144, 168- 69(1963)).
Query: Isn’t crime prevention — utilitarianism — also a penal goal? (V¢)
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Salerno, 481 U.S. at 751 (alteration in original) (quoting Schall v. Martin, 467 U.S. (Vo)
253, 264 (1984), in which the Court approved pretrial detention of juveniles).

The Court raised, but did not answer, the question of “whether the Excessive Bail (V1)
Clause speaks at all to Congress’ power to define the classes of criminal arrestees

who shall be admitted to bail.” An implication of this remark is that the Excessive

Bail Clause might apply only to judicial action. In dissent, Justice Marshall
responded that “[t]he majority is correct that this question need not be decided
today; it was decided long ago.” lie reasoned that because the other clauses of the
Eighth Amendment — e.g., the prohibition on cruel and unusual punishment —

limit legislative action, the Excessive Bail Clause also pertains to legislation.
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In contrast, many state constitutions do provide an express right to bail, see Freed &  (VvV)
Wald, Note 41, supra, at 2-3 n.8, though in recent years some states have amended
their constitutions to allow pretrial detention.
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Freedom of the accused
during the investigation phase
Study in light of the U.S. legal system

Dr. Fares Al Mutairi Prof. Mashari Khalifa Al-Aifan

This study addresses the subject of the freedom of the accused prior to convic-
tion, and although the accused has a “traditional right to freedom before conviction”,
this right is not an absolute right based on the idea that society has a long-recognized
interest in protecting the integrity of the judicial process, and protecting that integrity
requires sufficient assurance that if the accused is released, he will serve his sentence
if convicted, and that he will not obstruct the proceedings taken (such as influencing
witnesses and other participants) in prosecuting him. This study addresses the position
and development of the legislator in the United States of America.
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