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“One of the foundational principles of the American criminal-justice system is (¥%)
that punishment is only appropriate if a person acts voluntarily (actus reus)

and with some level of intention (mens rea) to bring about or risk the harm

that a penal statute sought to prevent”. See: SEIGEL, Michael L., (2006),
Bringing Coherence to Mens Rea Analysis for Securities-Related Offenses,
Wisconsin Law Review, p 1596.

18U.S. Code 8 3301. Securities fraud offenses. See also: (Y+)
18U.S. Code 8 1350. Failure of Corporate Officers to Certify Financial Reports.
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“to commit an act knowingly, the defendant must be aware of what he is (¥V)
doing”. See: State v. Lotter, 586 NW 2d 591, Supreme Court of Nebraska,
November 6, 1998.

18U.S. Code $ 3301. Securities Fraud Offenses. (\‘\’)

Section 32 (a), the U.S. the U.S. Securities Exchange Act of 1934, as Amended (YY)
Through P.L. 115-141, Enacted March 23, 2018.
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Section 24. [77x], the U.S. Securities Act of 1933, as Amended Through P.L. (¥¢)
115-174, Enacted May 24, 2018.

18U.S. Code § 1348.Securities and commodities fraud. See also: Section 15 (d), (Yo)
the U.S. the U.S. Securities Exchange Act of 1934.
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.. any person who willfully and knowingly makes, or causes to be made, any  (YV)
statement in any application, report, or document ... which statement was false

or misleading with respect to any material fact...”. See: section 32. [78ff] (a), the

U.S. Securities Exchange Act of 1934.

Section 10A. [78j-1] AUDIT REQUIREMENTS, the U.S. Securities Exchange (YA)
Act of 1934.

“It shall be unlawful for any person, directly or indirectly, by the use of any (¥4)
means or instrumentality of interstate commerce or of the mails, or of any
facility of any national securities exchange...”. See: Section 10 (b), [78]]
Regulation of the Use of Manipulative and Deceptive Devices, the U.S.
Securities Exchange Act of 1934.

For more deep analysis, see: WALKER, Craig M., (1979) Accountants’
Liability: The Scienter Standard Under Section 10b and Rule 10b-5 of the
Securities Exchange Act of 1934, Marquette Law Review, vol. 63, Issue 2.

See also: THEL, Steve, (2014), Taking Section 10(b) Seriously: Criminal
Enforcement of SEC Rules, Columbia Business Law Review, issue 1, p 32.

McLean v. Alexander, 599 F. 2d 1190, United States Court of Appeals, Third (¢4)
Circuit, May 18, 1979.

Section 204, The U.S. Sarbanes-Oxley Act of 2002. (¢Y)
Section 1106, The U.S. Sarbanes-Oxley Act of 2002. (£Y)
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“Any person who willfully violates any provision of this title...”. See: section (£Y)
32. [78ff] (a), the U.S. Securities Exchange Act of 1934.

McPhee, John, (2001), “Willfulness” under the Federal Securities Laws and (¢¢)
Intent-Based Defense to Federal Securities Prosecutions. See: https://www.ro-
pesgray.com (6-9-2019), p 4.

OESTERLE, Dale A., (2011), The Overused and Under-Defined Notion of (¢°)
“Material” in Securities Law, University of Pennsylvania Journal of Business

Law, vol. 14, p 167.
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“The question of materiality, it is universally agreed, is an objective one, (&1)
involving the significance of an omitted or misrepresented fact to a reasonable
investor”. See: TSC Industries, Inc. v. Northway, Inc., 426 US 438, Supreme

Court of United States, June 14, 1976.

SEIGEL, Michael L., op. cit., p 1615. (¢V)
OESTERLE, Dale A., op. cit., p 207. (¢A
“In that regard, to the extent that information relating to an issue of societal (£4)
concern is material to a particular public company”. See: BSUINESS ROUND-
TABLE, (2015), The Materiality Standard for Public Company Disclosure:
Maintain What Works, October, page 6.

Section 10 (b), [78]] the U.S. Securities Exchange Act of 1934. ()
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“A person acts knowingly "if he is aware that [a particular result] is practically (V)
certain to follow from his conduct, whatever his desire may be as to that
result”. See: US v. Torres, 599 F. Supp. 2d 767, United States District Court,

W.D. Texas, El Paso Division, December 15, 2008.

“... the term knowingly merely requires proof of knowledge of the facts that (oY)
constitute the offense”. See: Bryan v. United States, 524 US 184, United States
Supreme Court, June 15, 1998.

See also: United States v. Lange, 528 F. 2d 1280, United States Court of
Appeals, Fifth Circuit, March 22, 1976.
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McPhee, John, op. cit., p 4. (V)
““... with respect to each act or omission alleged to violate this title, state with (0¢)
particularity facts giving rise to a strong inference that the defendant acted with

the required state of mind”. See: section 21D (b) (2), the U.S. Private Securities
Litigation Reform Act, Public Law 104-67, Dec. 22, 1995.

““- L.e.,a powerful or cogent - inference”. See: Tellabs, Inc. v. Makor Issues & (c0)
Rights, Ltd., 551 US 308, Supreme Court of United States, June 21, 2007.
“Endeavoring to root out corporate fraud, Congress passed the Sarbanes-Oxley (°7)
Act of 2002”. See: Digital Realty Trust, Inc. v. Somers, 138 S. Ct. 767,
Supreme Court of United States, February 21, 2018.

Section 906 (a), The U.S. Sarbanes-Oxley Act, Public Law 107-204, 107th (oV)
Congress, July 30, 2002.
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4l sie “Whoever” "oIS Ui plbims aadiad (S5e¥) g stall & LS
5uid Lo gay (U D“Corporate Officers” ", il sluj," olsie cad sl
iy oo Slball e gilisd pads @ JUS s Lalaall 5 s )
LS A0 5 Al 3000 elea ohaai Ly 3580 Jak sl u_qu
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b DL Taalall Glal Baloe 0330 3al elul, o G0 i
o Kord sl Ll Gl Jany 5 G U9 Audit Committee” 454

18 U.S. Code 8§ 1350. Failure of Corporate Officers to Certify Financial Reports. (°A)

GEIGER, Marshall A. and TAYLOR III, Porcher L., (2003), Accounting (°°\)
Horizons, Vol. 17, No. 4, page 357.

Section 906 (a), The U.S. Sarbanes-Oxley Act of 2002. ()

Section 901, The U.S. Sarbanes-Oxley Act of 2002. (‘\\)

Section 906 (a), The U.S. Sarbanes-Oxley Act of 2002. (\Y)

L LS “Registered Public Accounting Firm” " dawall Lolall gasall &,2" 4 (W)
ol S oY) Ladl

US v. Middendorf, Dist. Court, United States District Court, S.D. New York,

July 17, 2018.

MCGRANCE, Bryan A., (2009), The Audit Committee: Director Liability in (\¢)
the Wake of the Sarbanes-Oxley Act and Tello v. Dean Witter Reynolds,
Cornell Journal of Law and Public Policy, vol. 18, issue 2, p575.
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Section 13(a), the U.S. Securities Exchange Act of 1934, as Amended Through (7¢)
P.L. 115-141, Enacted March 23, 2018.

Section 15(d), the U.S. Securities Exchange Act of 1934. \)
““... that information contained in the periodic report fairly presents, in all (V)
material respects, the financial condition and results of operations of the
issuer”. Section 906 (b), The U.S. Sarbanes-Oxley Act of 2002.

“certifies any statement as set forth in subsections (a) and (b) of this section (\A)
knowing that the periodic report accompanying the statement does not comport

with all the requirements set forth in this section shall be fined not more than
$1,000,000 or imprisoned not more than 10 years, or both”. Section 906 (c),

The U.S. Sarbanes-Oxley Act of 2002.
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NDRECA, Pjetér and DIBRA, Rezart, (2017), Sarbanes Oxley Act (SOX) (14)
Disclosure, Internal Control Disclosure as an Important Part in Corporate
Governance (CG), European Journal of Business and Management, vol.9,
no.12, p 32.

“certifies any statement as set forth in subsections (a) and (b) of this section (vV+)
knowing that the periodic report accompanying the statement does not comport

with all the requirements set forth in this section shall be fined not more than
$1,000,000 or imprisoned not more than 10 years, or both”. Section 906 (c),

The U.S. Sarbanes-Oxley Act of 2002.
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US v. Torres, 599 F. Supp. 2d 767, United States District Court, W.D. Texas, (V\)
El Paso Division, December 15, 2008.

United States v. Lange, 528 F.2d 1280, 1287-89 (5th Cir. 1976). (VY)
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BRICKEY, Kathleen F., (2003), From Enron to Worldcom and Beyond: Life
and Crime After Sarbanes-Oxley, Washington University Law Review, vol. 81,
issue 2, page 357.
Ry ?S:\)A‘:Il sLadll ool Lay¥ ada iy (VE)
PHH CORPORATION v. Consumer Financial Protection Bureau, 881 F. 3d
75, United States Court of Appeals, District of Columbia Circuit, January 31,
2018.
ATYYoo (@l gase caaal (el o (Vo)
Y- \’ua (&Jl—l-u L0 (s (%r\:\.m.;“ (V~\)
“Any person who attempts or conspires to commit any offense under this (VV)
chapter shall be subject to the same penalties as those prescribed for the
offense...”. See: 18 U.S. Code § 3301. Attempt and conspiracy, as amended by:
Section 902, The U.S. Sarbanes-Oxley Act of 2002.
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Specific Criminal Intent in the Offense of
Manipulation & Certification of Financial State-
ments - Auditor & Corporate Officers-
(Critical Analytical Study between Kuwait and the U.S Law)

Mr. Mohammad M. Alazemi

This research is about the specific criminal intent to hide the corporations
financial position when proving the crimes of auditors and corporate officers
according to the Kuwaiti Companies Law No. 1 of 2016.

This specific criminal intent can lead to the inability to establish conclusive
evidence of the auditors intent.

In addition, the fact that corporate officers are not obliged to certify a
corporations financial statements can lead to more difficulty in proving their
intent, especially the specific criminal intent to hide the companys financial
position, which requires an element that is not always present in the
corporations officers: specialization in accounting science.

For comparison, we study the position of the U.S. legislature as
exemplified in the Securities and Exchange Act of 1934. This law included a
Wilfully and Knowingly rule that criminalizes the making of false or misleading
statements against anyone, especially an auditor who certifies a financial
statement. This law requires merely proving knowledge of the manipulated
statements.

The U.S. legislatures Sarbanes-Oxley Act of 2002 also obliges a
corporations chief executive officer (CEO) and chief financial officer (CFO) to
certify its financial statements. This requirement makes the Wilfully and
Knowingly rule easier to prove without proving the role of those officers in
creating these statements and without requiring any specific criminal intent.
Creating the fairest penal clause possible necessitates comparing the Kuwaiti law
with the U.S. ones.

Keywords: Auditor, Corporate officers, Financial statements, Accounting
fraud, False statements, Misleading statements, Statement manipulation,
Private criminal intent, Wilfully and knowingly, Knowing.
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