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J. Flynn., Criminal Sanctions under State and Federal Antitrust Laws, 45 Texas (V)
Law Review (1967),p. 1301, 1315.

The Sherman Antitrust Act (1890) Section 1:Every contract, combination in the (Y)
form of trust or otherwise, or conspiracy, in restraint of trade or commerce
among the several States, or with foreign nations, is declared to be illegal. Every
person who shall make any contract or engage in any combination or conspiracy
hereby declared to be illegal shall be deemed guilty of a felony, and, on
conviction thereof, shall be punished by fine not exceeding $10,000,000 if a
corporation, or, if any other person, $350,000, or by imprisonment not exceeding

three years, or by both said punishments, in the discretion of the court.; Section

2. Monopolizing trade a felony; penalty: Every person who shall monopolize, or
attempt to monopolize, or combine or conspire with any other person or persons,

to monopolize any part of the trade or commerce among the several States, or

with foreign nations, shall be deemed guilty of a felony, and, on conviction
thereof, shall be punished by fine not exceeding $10,000,000 if a corporation, or,

if any other person, $350,000, or by imprisonment not exceeding three years, or

by both said punishments, in the discretion of the court.

J. Gallo, et al., Criminal Penalties under the Sherman Act: A Study in Law and (Y)
Economics, in R. Zerbe, Jr., ed., 16 Research in Law and Economics (1994),

pp. 15-55.
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Patrick Massey, Criminal Sanctions for Competition Law: A Review of Irish (Y)
Experience, p. 5.
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Joshua, J.,: Flawed Thinking About Price Fixers, Financial Times, 2001, p.8. (")
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Simon, M,: Why Price-Fixers Should Go To Jail, Antitrust Bulletin,, 1987, pp. (Y)

917-937.

S. Hammond, Charting New Waters in International Cartel Prosecutions, (€)

speech at the 20th annual National Institute on White Collar Crime (2 March

2006) ("We have first-hand accounts from cartel members of how the presence

or absence of individual sanctions has directly resulted in actual deterrence and

continued competition in the U.S. market and failed deterrence, collusion, and

great financial harm in foreign markets."), available at http://www.usdoj.gov/

atr/public/speeches/214861.htm.

E.g., OECD, supra note 42, at 26 ("Individual sanctions can strengthen the (°)

incentive of directors and employees to resist corporate pressure to engage in

unlawful activity, and thus enhance the level of deterrence."); R. Blair., A

Suggestion for Improved Antitrust Enforcement, 30 Antitrust Bulletin (1985),

p. 433.
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E.g., P. Bucy, Indemnification of Corporate Executives Who Have Been
Convicted of Crimes: An Assessment and Proposal, 24 Indiana Law Review
(1991), p. 279, S. Shavell, Should Employees Be Subject to Fines and
Imprisonment Given the Existence of Corporate Liability, 13 International
Journal of Law and Economics (1993, p. 239. President Woodrow Wilson, who
had taught economics at Princeton University, argued in a statement to
Congress on competition law: "Every act of business is done at the command
or upon the initiative of some ascertainable person or group of persons. These
should be held individually responsible and the punishment should fall upon
them, not upon the business organization of which they make illegal use’.
OECD, supra note 42, at 26 ("It is widely believed that corporate sanctions in
the form of fines are almost never sufficiently high to be an optimal deterrent,
and that the threat of individual sanctions can be an important complement to
corporate, financial sanctions."); Bolotova & Connor, supra note 63.

B. Kobayashi, Antitrust, Agency, and Amnesty: An Economic Analysis of the
Criminal Enforcement of the Antitrust Laws, 69 George Washington Law
Review 715, 73539 (2001).

W. Blackstone, Commentaries on the Laws of England 476 (1771) ("A
corporation cannot commit treason or felony, or other crime, in it’s corporate
capacity: though it’s members may, in their distinct individual capacities").

D. Fischel & A. Sykes, Corporate Crime, 25 Journal of Legal Studies (1996), p. 319.
OECD, supra note 42, at 26 ("sanctions against individuals also can increase
the effectiveness of leniency programmes as they are a powerful incentive for
individuals to reveal information about existing cartels and to cooperate in
investigations").
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J. Kwoka., The Price Effect of Bidding Conspiracies: Evidence from Real (")
Estate "Knockouts," 42 Antitrust Bulletin (1997), p. 503.

Commission concludes on Microsoft investigation, imposes conduct remedies (Y)
and a fine, press releases Rapid, IP/04/382. Brussels, 24 March 2004.

Joshua, J., Flawed Thinking About Price Fixers, Financial Times,. 2001, p.7. (Y)
Patrick Massey, Criminal Sanctions for Competition Law: A Review of Irish (¢)
Experience, Glasgow Graduate School of Law, Thursday April 22nd, 2004, p.7.
WWww.compecon.ie.

Department of Trade and Industry,, A World Class Competition Regime, (°)
London: HMSO. 2001.
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Klein, J.,: The War Against International Cartels: Lessons from the Battlefront, (")
in B. Hawked. International Antitrust Law and Policy, New York: Juris
Publications, 2000, p.14.

ool sle 5 Dy Gl Galas¥' JS e o olgie Yo sl el (Y)
o el 5oha Tadl Ge Sl Sune Ble ol ol o il N e
S w2l aglacly 5 55550 bl S LLAT Gl G fiae Loty Zlail e dlolasl
sl N S delas Go waly Bl Guiilall Slaall sl pe agillg o 4l Leo
Bk U o e Las wle 3aSall ol o JT Gl dan e o o Sal da e
o et Blasuad 35l Y Ly Do le 035 Y Sn umally (eilas 541 2l
el o le cbsiall opl G V6T sulall o LS L5 oiisiall oils guals
Sosre o) Lo dhally "Taadl ol claa 13 gl Dsial oEal S aal
cha i 530 el e 3l Lasiy et salie pe Sl bl S
Yy clisiad ol 8 5y dlse sin Lyssdll sLed¥l o oy sad 5 andlly asisl
Lsie L DAY ase o cmiy old oty Mol olil 0¥ (el gl Ll

) AT opls Leade Lais wd)
S ¥ Gl J5 ) Spnam 1 Lol ST el e sk 2Bs s (T)
doa oS (ol (8 it dasla (8 ol s OIS @) by 95900
WY el 3 L Jae¥ e pad 288 o i bt il Ll (505
o ST U LAYl Jail Jarll oo Gsesiian Gudll S e oSl LBV,
AT G (2Y41E) ale Guyat s Darne " Lasbeal &latll ol baaly Lalall e

N st s Ligillilan



o 4ol g

Y] LadlSe Lins g Jsheuad seluwall Al CSGH JB AY- N ale g
oo badl Lulial Blusl 5 oaas ¥ 4l lpaay Luad uiaall” o) LK 5eY)
25 S el Lsie

| &Ji“
Q) Sl glall

I st DAl s sl S Loall Ll clsiall s
LIS G558 (o ot Lhlal ol (3 ule asSaall sl (I Ll ol 53l
el gl b Lasdy Ladliall a3l pad Loaslls <30S Lisaal Ll
rilol 5l — Y g

s odiall plall Aaal Ba ) s o dle aKaall Al o dol
o Y Laaa Wi Wy 8 Ble ce pluall 1aa el o Ssas Yy aSal
I ol Ly (Al pandly PRY) ase pe elliy cdia Blawed (e iall

(v)m

(o day adl an G LaglaBe poydall Guas Saaas 5SS T Ll el yadl
Tone Toa Laliie sins Loensd (3555 o Uiy cagios LLSEY1 Tom il ol
Bl Gl g pdil o Lisne Loy siny 405 opne fliay iy Y Laluied
Al Loyl Ulally wlai3YG edal 3 LaY) ey (Jadll 5,k
dlial) o5 m 5 Ll e s ol b Lais (slish LSS Jlaaaly
: Susaall Lol )2l —

Llas o5 3 Baylsll Samgll Talal Lghall o Sassall LAl L
Gl G YY Suladl Gl ua ossuaadl LMSEaY) cluleal piay Luilial

T. Barnett, Seven Steps to Better Cartel Enforcement, speech at the 11th annual (")
Competition Law & Policy Workshop, European Union Institute (2 June 2006),
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Commission of the European Communities. Brussels, 21 April 2004. (")
Fried, Ina 21/4/2004 "Microsoft commentary slams EU ruling". CENT News. (Y)
com. http://www.news.com/2100-1016_3-5-5197390.html.

Hines, Matt (2004-07-02).. "Microsoft pays EU in full". CNET News.com.  (¥)
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Council Regulation (EC) No 1/2003, Official Journal of the European )
Communities, 4-1-2003.
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Making sanctions proportionate to severity is essential to maintain a deterrent (°)

effect at the margin. See G. Stigler., The Optimum Enforcement of Laws, 78
Journal of Political Economy 526, (1970).pp.527-528.
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W. Schwartz & G. Tullock, The Costs of a Legal System, 4 Journal of Legal ()

Studies (1975), p. 75.

Dbl (Jo¥) sl (Bl BN 8 LulaBY) W3l (ihias sgene sgeae o (V)
NoNge @V AVA (easladl S5 358080 daola daslas (0

Reputation Loss from Conviction Might be More Important than Prison (Y)

Sentence.

- Mark (A.) Cohen, the Economics of crime and punishment and new

technology offenses, 9 Geo. Masonl. Rev. 503, winter, 2000, p. 7.

An economic analysis of long- and short-run cost functions for large prisons  (¢)

that is based on the modern theory of the firm.

- (B.) and Ann D. white, An Economic Analysis of Crime and Justice: theory,

Methods, and Applications., 98 Harv. L. Rev. 504, December, 1984, p. 1.
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(A.) Mitchelle polinsky, The optimal use of fines and imprisonment when wealth (1)

is unobservable, Journal public Economics, Vol. 90, nos. 4-5, 2006, pp. 823-835.
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Fines versus imprisonment. Fines generally are preferable to prison terms as a (V)
means of deterrence, since fines are socially cheaper sanctions to impose
(Becker, 1968). Hence, fines should be employed to the greatest extent possible

- until a party’s wealth is exhausted before imprisonment is imposed. Further,
imprisonment should be used as a sanction only if the harm prevented by the

added deterrence is sufficiently great

- (A.) Mitchell Polinsky and (S.) Shavell, Economic Analysis of law, p. 29,
available at: http://ecsocman.edu.ru/db/msh/52430.html site visited on 4/8/2009.
Significant technical objections to this assertion are based attitudes toward risk. (Y)
See M. Block & R. Lind, An Economic Analysis of Crimes Punishable by
Imprisonment, 4 Journal of Legal Studies 479 (1975); M. Block & R. Lind, Crime

and Punishment Reconsidered, 4 Journal of Legal Studies 241 (1975); J. Coffee,
Corporate Crime and Punishment: A Non-Chicago View of the Economics of
Criminal Sanctions, 17 American Criminal Law Review 419, 42326 (1980), p. 424.

C. Craycraft, J. Craycraft & J. Gallo., Antitrust Sanctions and a Firm’s Ability ~ (¥)
to Pay, 12 Review of Industrial Organization (1997), p. 171.

J. Joyce., The Effect of Firm Organizational Structure on Price-Fixing ()
Deterrence, Contemporary Policy Issues, October 1989, at 19, 34. Since this
study, however, the focus of criminal antitrust enforcement in the United States

has shifted to major international cartels.

See Guidelines on the method of setting fines imposed pursuant to Article 23 (°)
(2) (a) of Regulation No. 1/2003, O.J. C 210/2, para. 35 (1 Sept. 2006)
(allowing fines to be reduced on the basis of "inability to pay" if the fine
otherwise "would irretrievably jeopardize the economic viability of the under-
taking concerned"); United States Sentencing Commission, Federal Sentencing
Guidelines Manual 8C3.3 (2007) (allowing fines to be reduced on the basis of
ability to pay but "not be more than necessary to avoid substantially
jeopardizing the continued viability of the organization".
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J. Coffee, Jr., "No Soul to Damn: No Body to Kick": An Unscandalized (")
Inquiry into the Problem of Corporate Punishment, 79 Michigan Law Review

386, 38993, (1981),pp. 401402; R. Kraakman, Corporate Liability Strategies

and the Costs of Legal Controls, 93 Yale Law Journal 857, (1984), pp.882-883;

Wils, supra note 30, at 1970.

E.g., R. Posner, Economic Analysis of Law 22324 (7th ed. 2007); G. Becker, (v)
Crime and Punishment: An Economic Approach, 76 Journal of Political
Economy 169 (1969); K. Elzinga & W. Breit, Antitrust Penalties and Attitudes
Toward Risk: An Economic Analysis, 86 Harvard Law Review 693 (1973); R.
Posner, Optimal Sentences for White-Collar Criminals, 17 American Criminal

Law Review 409 (1980).
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