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in European Merger Control, Enterprise paper 11 (Enterprise Directorate- general,
2012), p 8; Mario Monti European Commissioner in charge of Competition
Policy European Competition Policy: Quo Vadis ? XX. International Forum on
European Competition Policy Brussels, 10 April 2003, available at: http://europa.
eu/rapid/pressReleasesAction.do?reference=SPEECH/03/195&format=HTML
&aged=0&language=EN&guilanguage=en (Accessed: 5/7/2018).

YC. Chang & G. Williams, European Major Airlines’ Strategic Reactions to  (4)
Third Package, 9 (2012) Transport Policy Journal, P. 129.
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The Treaty on European Union and the Treaty on the Functioning of the European (Y -)
Union, Official Journal C 326 , 26/10/2012 P. 0001 — 0390. Available at:
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TXT:en:NOT (Accessed 15/10/2018).

1. Save as otherwise provided in the Treaties, any aid granted by a Member State (Y1)
or through State resources in any form whatsoever which distorts or threatens

to distort competition by favouring certain undertakings or the production of
certain goods shall, in so far as it affects trade between Member States, be
incompatible with the internal market.
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J. Milligan, European Union Competition Law in the Airline Industry (Kluwar (YY)
Law International: Netherlands 2017) p.164.
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See Decision N 324/2006 of 24 October 2006 — France, Aid in support of the (YY)
charter of an ATR 72-500 by Air Caraibes, (OJ C 300, 9.12.2006, p. 10).

Case C-126/01 Ministére de I"Economie, des Finances etde I'Industrie v GEMO  (Y¢)
SA [2003] ECR I-13769, paragraph 29.

Case C-482/99 France v Commission, [2002] ECR 1-4397 (‘Stardust Marine’ (Yo)
judgment).

Bl ¥ a3, gaall ool alSal epn 3 Bl Luhpo udliall Lloa (alall Gaua (Y1)

Lasas Leg © Go (Y++V 3500l tdynadl oAl V1) Lduauill aiafyy Y-+ 0
Case C-83/98 P France v Ladbroke Racing Ltd and Commission, [2000] ECR  (YV)
1-3271, paragraph 50.

See: Judgment of the Court of 16 November 1995. - Fédération Frangaise (YA)
des Sociétés d’Assurance, Société Paternelle-Vie, Union des Assurances
de Paris-Vie and Caisse d’Assurance et de Prévoyance Mutuelle des
Agriculteurs v Ministere de 1I’Agriculture et de la Péche. - Reference for
a preliminary ruling: Conseil d’Etat - France. - Article 85 and seq. of EC
Treaty - Concept of an «undertaking» - Organization managing an optional
supplementary social security scheme. - Case C-244/94. Para. 22 of this
decision provides that: a non-profit-making organization which manages
an old-age insurance scheme intended to supplement a basic compulsory
scheme, established by law as an optional scheme and operating according =
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to the principle of capitalization in keeping with the rules laid down by
the authorities in particular with regard to conditions for membership,
contributions and benefits, is an undertaking within the meaning of Article 85
et seq. of the Treaty. Available at: https://eur-lex.europa.cu/legal-content/EN/
TXT/?7uri=CELEX%3A61994CJ0244 (Accessed: 22/9/2018). See also: Case
30/87. Judgment of the Court (Sixth Chamber) of 4 May 1988. Corinne Bodson
v SA Pompes funebres des régions libérées. Reference for a preliminary
ruling: Cour de cassation - France. Competition - Funeral services - Exclusive
special rights. Available at: http://eur-lex.europa.eu/smartapi/cgi/sga
doc?smartapi!celexplus!prod! CELEXnumdoc&numdoc=61987J0030&I1g=en
(Accessed: 18/7/2018).

Para. 21 of Communication from the Commission — Guidelines on State aid (Y4)
to airports and airlines.

0J C 99, 4.4.2014, p. 3-34. Available at: https://eur-lex.europa.eu/legal-content/EN/
TXT/?2uri=CELEX%3A52014XC0404%2801%29 (Accessed: 16/9/2018).This para.
Provides that: the principles set out in these guidelines apply to State aid to airports and
airlines . They will be applied in accordance with the Treaty and secondary legislation
adopted pursuant to the Treaty as well as other Union guidelines on State aid.
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Joined Cases 209/78 to 215/78 and 218/78 Van Landewyck, [1980] ECR 3125, (Y-)
paragraph 88; Case C-244/94 FFSA and Others, [1995] ECR 1-4013, paragraph

21; and Case C-49/07 MOTOE, [2008] ECR 1-4863, paragraphs 27 and 28. See

also: Case 118/85 Commission v Italy, [1987] ECR 2599, paragraph 7; Case
C-35/96 Commission v Italy, [1998] ECR 1-3851, paragraph 36; Pavlov and
Others, paragraph 75. See also: Regulation (EC) No 1008/2008 of the European
Parliament and of the Council of 24 September 2008 on common rules for the
operation of air services in the Community (OJ L 293, 31.10.2008, p. 3).

See Communication from the Commission on the application of the European Union  (Y\)
State aid rules to compensation granted for the provision of services of general economic
interest (OJ C 8, 11.1.2012, p. 4) part 2.1 and associated case law, in particular joined

Cases C-180/98 to C-184/98 Pavlov and Others, [2000] ECR 1-6451.

See: Communication from the Commission - Community guidelines on (YY)
financing of airports and start-up aid to airlines departing from regional
airports (OJ C 312, 9.12.2005, p. 1). See also: Judgment of the Court of 22
June 1989. - Fratelli Costanzo SpA v Comune di Milano. - Reference for a
preliminary ruling: Tribunale amministrativo regionale della Lombardia - Italy.
- Public works contracts - Abnormally low tenders - Direct effect of directives
in relation to administrative authorities. - Case 103/88. Para. 33 of this decision
provides that: Administrative authorities, including municipal authorities,
are under the same obligation as a national court to apply the provisions of
Article 29(5 ) of Council Directive 71/305/EEC and to refrain from applying
provisions of national law which conflict with them. Available at: https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A61988CJ0103
(Accessed: 22/9/2018).

2024/ s il iln ]




enS 9l JEL PUARY o gSall peull prie daylgud

Sl3liel sgis 3 Lglalas aosLiall sda uoled ol 13] aladl a s Linall Lol Jadiad
M. (Godl 53 pals pUaES Jalass) Lolall dalull alKaly

w535 5 diaiall Lgibasl of e SMA W ol Uaall Jory 3lats Lasi Lol
Jals Leleay abidll dy) g5l cloaddl aaany (asdlually ol Jll S,
Jie M0V +V Bulall oSt aunds Loluaisl dadol Llias aad pye Jolie Uaall
coloaddl sia asadls 3lals Lasd gt s ae s asads Loladl claluall 550y JIGIG
.0 505 ol aSles 3l dgall e L3 Ak

rb Lo VsV BLall 3 aslsll Slaadl aSa (e S (biliall 3
Ul o3liels aien il Boliw) Jleels st ol Lolaidyl ezl -

I Al 3 e sSatl elabiadl Lga,las 30 daasy) s sia (™. dolal

Case C-156/98 Germany v Commission [2000] ECR 1-6857, paragraph 30. (YY)

Judgment of the Court of First Instance (Third Chamber) of 12 December 2000.- (Y¢)
Aéroports de Paris v Commission of the European Communities. - Competition
- Air transport - Airport management - Applicable regulation - Regulation
No 17 and Regulation (EEC) No 3975/87 - Abuse of dominant position -
Discriminatory fees. - Case T-128/98. Para 248 of this decision provides that:
t is quite clear from a reading of both the operative part and the grounds of
the contested decision, which, moreover, concerns only the Paris airports, that
the Commission is not in any way attempting to harmonise the conditions for
determining the fees for occupying publicly-owned property, but is aiming
solely to bring to an end an abuse of a dominant position by prohibiting ADP
from imposing discriminatory fees on the various groundhandlers. In recital 98
to the contested decision, moreover, the Commission states that it is not required,
in this case, to decide on the levels of fees charged to the service suppliers
in question. The contested decision cannot therefore constitute an abusive
measure used by the Commission in an attempt to harmonise remuneration
for the occupation of publicly-owned property. Available at: https://eur-lex.
europa.eu/legal-content/EN/TXT/?7uri=CELEX%3A61998TJ0128 (Accessed:
22/7/2018).

Seeforinstance, Case C-480/09P AceaElectrabel Produzione SpA v Commission, [2010] (Y¢)
ECR 1-13355, paragraphs 47 to 55; Case C-222/04 Ministero dell’Economia e delle
Finanze v Cassa di Risparmio di Firenze SpA and Others, [2006] ECR 1-289, paragraph

112. See also: Case T-196/04 Ryanair Ltd v Commission, [2008] ECR 11-3643
(“Charleroi’” judgment), paragraph 88.

Alina Kacsorowska, Ibid 800. (v1)
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Case C-118/85 Commission v Italy, [1987] ECR 2599, paragraphs 7 and (YV)
8, and Case C-30/87 Bodson/Pompes funébres des régions libérées, [1988]
ECR 2479, paragraph 18. Case C-364/92 SAT/Eurocontrol, [1994] ECR 1-43,
Para 31 and 32 of this decision provides that: aken as a whole, Eurocontrol’s
activities, by their nature, their aim and the rules to which they are subject, are
connected with the exercise of powers relating to the control and supervision
of air space which are typically those of a public authority. They are not of an
economic nature justifying the application of the Treaty rules of competition.

31 Accordingly, an international organization such as Eurocontrol does not constitute an
undertaking subject to the provisions of Articles 86 and 90 of the Treaty. Available at:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=ecli:ECLI:EU:C:1994:7  (Accessed:
22/9/2018). See also Case C-113/07 P Selex Sistemi Integrati v Commission, [2009] ECR
1-2207, paragraph 71.

200a¥) a3 Jgo e Lpall Aadall ulas wam g3y sl (8 umindie Gl daliia (YA)
Judgment of the Court (Second Chamber) of 26 March 2009. SELEX Sistemi (Y4)
Integrati SpA v Commission of the European Communities and Organisation
européenne pour la sécurité de la navigation aérienne (Eurocontrol). Appeals -
Competition - Article 82 EC - Concept of an ‘undertaking’ - Economic activity
- International organisation - Abuse of a dominant position. Case C-113/07 P.
Para 119 of this decision provides that: On that point, it must be noted that the
grounds of the judgment under appeal that are the subject of criticism do not
in any way preclude the possibility that technological development may be an
economic activity and nor do they preclude the possibility that an entity which
has public service obligations can pursue an activity of that nature. The Court
of First Instance simply assessed the factors specific to the case and, without
erring in law or falling foul of the caselaw invoked, deduced from the fact
that no charge was made for the management of intellectual property rights
and the fact that Eurocontrol’s mission was pursued purely in the interests of
public service — the activity forming part of that mission and being ancillary to
that of promoting technical development — that the activity was not economic
in nature. Available at: http://eur-lex.europa.eu/LexUriServ/LexUriServ.
do?uri=CELEX:62007CJO113:EN:NOT (Accessed: 12/9/2008).
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See Case T-358/94 Compagnie Nationale Air France v Commission, [1996] ECR (¢ )
11-2109, paragraph 79, Case T-109/01, Fleuren Compost BV v Commission, [2004]

ECR 1I-127, paragraph 74 and Joined Cases T-362/05 and T-363/05 Nuova
Agricastv Commission, [2008] ECR 1I-297, paragraph 80, and Joined Cases
T-427/04 and T-17/05, France and France Télécom v Commission, [2009] ECR II-

4315, paragraph 321. See also: Decision C 38/2008 of 3 October 2012 on Munich
airport Terminal 2, (OJ L 319, 29.11.2013, p. 8), paragraphs 74 to 81.

Case T-128/98 Aéroports de Paris v Commission, [2000] ECR II-3929, confirmed  (¢1)
by Case C-82/01,[2002] ECR 1-9297, paragraphs 75-79. Available at: http://curia.
europa.eu/juris/liste.jsf?language=en&num=T-128/98# (Accessed: 12/9/2018).

Joined Cases T-443/08 and T-455/08 Mitteldeutsche Flughafen AG and Flughafen (¢Y)
Leipzig Halle GmbH v Commission, (‘Leipzig-Halle airport’ judgment), [2011]
ECR 1I-1311, in particular paragraphs 93 and 94. Para 230 of this decision provides
that: The amount of the State aid referred to in Article 1 of the Decision appears
to be incorrect having regard to the reasons stated in recitals 182 and 183 since, as
has been pointed out, it is clear from those recitals that the amounts falling within
the public policy remit do not constitute State aid and must therefore be deducted
from the total amount of the capital contribution, namely, EUR 350 million, which
has been classified as State aid. Available at: https://eur-lex.europa.eu/legal-content/
GA/TXT/Nuri=CELEX:62008TJ0443 (Accessed: 18/9/2018). The same meaning
is confirmed by Case C-288/11 P Mitteldeutsche Flughafen and Flughafen Leipzig-
Halle v Commission, [2012]. Available at: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A62011CJ0288 (Accessed: 12/10/2018).
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Case C-172/03 Wolfgang Heiser v Finanzamt Innsbruck, [2005] ECR I-01627, (¢¢)
Para. 85 of this decision provides that: In the case of the measure at issue, it
is possible, in my opinion, that even though it concerns the supply of services
which are of a predominantly local or regional character, it has the potential
to affect trade between Member States to some extent. As the Commission
points out (and as demonstrated by the extensive Community case-law in this
area), the market concerned by the contested provision, which is the market
for medical treatment, is one that is open to competition and characterised
by increasing cross-border trade. In that context, a measure which, as I have
said, reduces ‘production costs’, may make treatment provided in Austria more
competitive and thereby deter or curtail the supply of services by operators in
other Member States. Available at: https://eur-lex.europa.eu/legal-content/EN/
TXT/?2uri=CELEX%3A62003CC0172 (Accessed: 19/10/2018).

Case C-310/99, Italy v Commission, [2002] ECR-1-2289, para. 65. (¢0)
F. E. Alamdari & P. Morell, Airline Labour Cost Reduction: Post- (¢1)
Liberalisation Experience in the USA and Europe, 3 (2007) Journal of Air
Transport Management, 53-66. A. Antoniou, the Air Transportation Policy of
Small States: Meeting the Challenges of Globalization, 6 (2016) Journal of Air
Transportation World Wide, 65-92.
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YC. Chang & G. Williams, European Major Airlines’ Strategic Reactions to (£V)
Third Package, 9 (2012) Transport Policy Journal, P. 129.

Case C-343/95 Cali & Figli v Servizi ecologici porto di Genova, [1997] ECR  (£A)
[-1547. Commission Decision N 309/2002 of 19 March 2003, Aviation security

— compensation for costs incurred following the attacks of 11 September
2001, (OJ C 148, 25.6.2003, p. 7). Commission Decision N 438/2002 of 16
October 2002, Aid in support of public authority functions in the port sector,

(0J C 284, 21.11.2002, p. 2).

Case C-280/00, Judgment of the Court of 24 July 2003. Altmark Trans GmbH (£4)
and Regierungsprasidium Magdeburg v Nahverkehrsgesellschaft Altmark
GmbH, and Oberbundesanwalt beim Bundesverwaltungsgericht. European
Court Reports 2003 1-07747. Para. 87 of this case provides that: in order
for a compensation measure of that kind to fall outside the scope of State
aid, four conditions must be satisfied: 1) the recipient undertaking must be
actually required to discharge public service obligations and those obligations
must have been clearly defined; 2) the parameters on the basis of which the
compensation is calculated must have been established beforehand in an
objective and transparent manner; 3) the compensation must not exceed what
is necessary to cover all or part of the costs incurred in discharging the public
service obligations, taking into account the relevant receipts and a reasonable
profit; 4) where the undertaking is not chosen in a public procurement
procedure, the level of compensation must be determined on the basis of an
analysis of the costs which a typical, well-run undertaking would have incurred
in discharging the public service obligations in question. See also: m Varju,
What to do with Altmark Trans? The judgments of the General Court in Case
T-309/12 Zweckverband Tierkorperbeseitigung and in Case T-295/12 Germany
v Commission, hingarian Acadamic of science Publications. Available t: https://
hpops.tk.mta.hu/en/blog/2015/01/what-to-do-with-altmark-trans

(Accessed: 25/9/2018).
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R. Doganis, The Airline Business (2nd Routledge: London 2006). C. Findlay, (¢-)
Plurilateral Agreements on Trade in Air Transport Services: the US Model, 9
(2013), Journal of Air Transport Management, P. 211.

Ll all 03 5 L) Ll 8,880 Bloliall s 5his aes wlslifial il (1)
See also case C-40/85, Belgium v Commission, [1986] ECR 02321, paragraph (oY)
13. See also: Case C-124/10P European Commission v EDF, [2012], not yet
reported, paragraphs 84, 85 and 105.
Cases T-129/95, T-2/96 and T-97/96 Neue Maxhiitte Stahlwerke and Lech (oY)
Stahlwerke v Commission, [1999] ECR 1I-17, paragraph 120. See also case
C-40/85 Belgium v Commission, [1986] ECR 02321, paragraph 13.
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Case C-305/89 Italy v Commission (‘Alfa Romeo’ judgment), [1991] ECR I-1603, (o¢)
Para. 20 provides that: It should be added that although the conduct of a private
investor with which the intervention of the public investor pursuing economic policy

aims must be compared need not be the conduct of an ordinary investor laying out
capital with a view to realizing a profit in the relatively short term, it must at least

be the conduct of a private holding company or a private group of undertakings
pursuing a structural policy - whether general or sectorial - and guided by prospects

of profitability in the longer term. See also Case T-228/99 Westdeutsche Landesbank
Girozentrale v Commission, [2003] ECR 1I-435, paragraph 250-270.

For more details about this decision, see: D. Gillen & W. G. Morrison, Regulation, (¢°)
Competition and Network Evolution in Aviation, 11 (2015) Journal of Air Transport
Management, P. 161-174. P. Hanlon, Global Airlines: Competition in a Transnational
Industry (3rd Butterworth-Heinemann, Amsterdam: Elsevier 2007).

In this article, it is provided that: whatsoever which distorts or threatens to distort (o)
competition by favouring certain undertakings or the production of certain goods.

See: A. Khee-Jin, Liberalizing Aviation in the Asia-Pacific Region: the Impact of the  (oV)
EU Horizontal Mandate, 31 (2006) Journal of Air&Space Law, P. 432-454. See also:

Case 730/79. Judgment of the Court of 17 September 1980. Philip Morris Holland BV v
Commission of the European Communities. Aid to a cigarette manufacturer. European

Court Reports 1980 -02671. ECLI identifier: ECLI:EU:C:1980:209.
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Case C-280/00, Judgment of the Court of 24 July 2003. Altmark Trans GmbH (¢A)
and Regierungsprasidium Magdeburg v Nahverkehrsgesellschaft Altmark
GmbH, and Oberbundesanwalt beim Bundesverwaltungsgericht. European
Court Reports 2003 1-07747. Para. 110 of this decision provides that: The
condition for the application of Article 92(1) of the EC Treaty (now, after
amendment, Article 87(1) EC) that the aid must be such as to affect trade
between Member States does not depend on the local or regional character of
the transport services supplied or on the scale of the field of activity concerned.
However, public subsidies intended to enable the operation of urban, suburban
or regional scheduled transport services are not caught by that provision where
such subsidies are to be regarded as compensation for the services provided
by the recipient undertakings in order to discharge public service obligations.
For the purpose of applying that criterion, it is for the national court to
ascertain that the following conditions are satisfied: See also: Joined Cases
T-204/97 and T-270/97 EPAC — Empresa para a Agroalimentacdo e Cereais,
SA v Commission [2000] ECR 1I-2267, paragraph 126 and Case T-17/02 Fred
Olsen, SA v Commission [2005] ECR 11I-2031, paragraphs 186, 188-189.
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E. Gerede, A Study on the Possible Effect of Horizontal Agreements Between (1)
Airlines Reiterated in Turkey, A Manager Perspective, 15/56 (2016) Electronic
Journal of Social Sciences, P. 120.

See joined Cases T-443/08 and T-455/08 Mitteldeutsche Flughafen AG and Flughafen (1Y)
Leipzig Halle GmbH v Commission, [2011] ECR II-1311, paragraph 109.

Commission Regulation (EU) No 1407/2013 of 18 December 2013 on the (1Y)
application of Articles 107 and 108 of the Treaty on the Functioning of the European

Union to de minimis aid Text with EEA relevance. OJ L 352,24.12.2013, p. 1-8. See

also: Joined Cases T-298/97, T-312/97, T-313/97, T-315/97, T-600/97 to T-607/97,
T-1/98, T-3/98 to T6/98 and T-23/98 Alzetta Mauro [2000] ECR 1I-2319, paragraphs

76 to 80, and Joined Cases T-127/99, T-129/99 and T-148/99 Diputacion Foral de

Alava [2002] ECR 1I-1275, paragraphs 76 to 78.

Council Regulation (EC) No 994/98 of 7 May 1998 on the application of (1)
Articles 92 and 93 of the Treaty establishing the European Community to
certain categories of horizontal State aid OJ L 142, 14.5.1998, p. 1-4. This
article provides that: the Commission may, by means of a Regulation adopted

in accordance with the procedure laid down in Article 8 of this Regulation,
decide that, having regard to the development and functioning of the common
market, certain aids do not meet all the criteria of Article 92(1) and that they

are therefore exempted from the notification procedure provided for in Article
93(3), provided that aid granted to the same undertaking over a given period of

time does not exceed a certain fixed amount.
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European Commission, Guide to European Community legislation in the field of
civil aviation. Brussels: Directorate-General for Energy and Transport, 2007. D.
Boler, The EU Emissions Trading Scheme-Fixing a Broken Promise. 15/2 (2013)
Environmental Law Review, P. 95-103. P. Breitenmoser, R. Abraham, E. Eurich, and
T. Mettler, Why Innovation in Air Navigation Services is so difficult in Europe? - A
study identifying current obstacles and potential ICT enablers. ECIS 2013.
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Eurocontrol, 2014. 2013 Comparison of Air Traffic Management-Related (14)
Operational Performance: U.S./Europe. Final report, June. M. Ferdinand,

The MSR: Impact on balance and prices. CEPS Task Force: EU ETS Market
Stability Reserve, 10 April 2014, Brussels.

The list includes: a) aid having a social character, granted to individual (V-)
consumers, provided that such aid is granted without discrimination related to
the origin of the products concerned;

(b) aid to make good the damage caused by natural disasters or exceptional occurrences;

(c) aid granted to the economy of certain areas of the Federal Republic of Germany
affected by the division of Germany, in so far as such aid is required in order to
compensate for the economic disadvantages caused by that division. Five years after
the entry into force of the Treaty of Lisbon, the Council, acting on a proposal from
the Commission, may adopt a decision repealing this point.

See for example, as regards the assessment of aid of a social character granted (V)
to individual consumers, Commission decision of 16 May 2006, N 169/2006
— United Kingdom — Aid of social character air services in the Highlands and
Islands of Scotland (OJ C 272, 9.11.2006, p. 10); Commission decision of 11
December 2007, N 471/2007 — Portugal — Social allowances to passengers
residing in the Autonomous Region of Madeira and students, in air transport
services between mainland Portugal and the Autonomous Region (OJ C 46,
19.2.2008, p. 2); and Commission decision of 5 January 2011, N 426/2010 —
France — Aid of a social character for certain categories of passenger on air
services between La Réunion and metropolitan France (OJ C 71, 5.3.2011, p. 5).
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Joined Cases C-180/98 to C-184/98 Pavlov and Others [2000] ECR 1-6451, (VY)
paragraph 75. See also Case 118/85 Commissionv Italy [1987] ECR 2599,
paragraph 7, Case C-35/96 Commission v Italy [1998] ECR 1-3851, paragraph

36, Case C-475/99 Ambulanz Glockner [2001] ECR 18089, paragraph 19,

Case C-309/99 Wouters and Others [2002] ECR I-1577, paragraph 47, and

Case C-218/00 CISAL [2002] ECR 1-691, paragraph 23.

Communication from the Commission to the European Parliament and the Council. ~ (VY)
COM (2001) 574 final, 10 October 2001. L.K. Brueckner & E. Pels, Institutions,
Regulation, and the Evolution of European Air Transport, in: D. Lee, The Economics

of Airline Institutions, Operations and Marketing (2nd Amsterdam: Elsevier 2009).

O. Cetinkaya, Examining the Opportunities and Strategies for Turkey’s Carriers (V¢)
as the Country Liberalizes its Air Transport Market with the EU. Master’s
thesis (Cranfield University: Cranfield, UK 2009).
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(a) aid to promote the economic development of areas where the standard of (Vo)
living is abnormally low or where there is serious underemployment, and of

the regions referred to in Article 349, in view of their structural, economic and

social situation;

(b) aid to promote the execution of an important project of common European interest
or to remedy a serious disturbance in the economy of a Member State;

(¢) aid to facilitate the development of certain economic activities or of certain
economic areas, where such aid does not adversely affect trading conditions to

an extent contrary to the common interest;

(d) aid to promote culture and heritage conservation where such aid does not affect
trading conditions and competition in the Union to an extent that is contrary to

the common interest;

(e) such other categories of aid as may be specified by decision of the Council on a
proposal from the Commission.

F. R. Dal Pozzo, Secondary Rights of Passengers. In: EU Legal Framework for (V1)
Safeguarding Air Passenger Rights (Springer International Publishing: U.K 2015), P. 139.

Ibid. (V)
Case C-143/99 Adria-Wien Pipeline and Wietersdorfer & Peggauer Zementwerke [2001]  (VA)
ECR 1-8365, paragraph 42. The italics are mine. See also, to the same effect, Case
173/73 Ttaly v Commission, paragraph 33, Tiercé¢ Ladbroke, paragraph 35, Belgium v
Commission, paragraph 33, Case C351/98 Spain v Commission [2002] ECR [-8031,
paragraph 42 and Case C-308/01 GIL Insurance [2004] ECR 1-0000, paragraph 60.

C. A. Hunnicutt, US-EU Second Stage Air Transport Agreement: Toward an (V4)
Open Aviation Area, 39 (2010) Georgia Journal of International & Comparative

Law, P. 663-725.
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EC, 2014b. Aviation: Commission reports increased transparency in setting (A-)
of airport charges, but uneven implementation of rules by the Member
States. European Commission - IP/14/567 19/05/2014. EC, 2014d. State

aid: Commission adopts new guidelines for state aid to airports and airlines.
1P/14/172, Brussels, February 2014.

Communication of the Community (COM), no. 709, Brussels. EEC-Net, 2014. (AY)
Revision of EU air passengers’ rights legislation: European Consumer Centres
Network 1 position. EEC-Net. R. Doganis, Flying off Course: The Economics

of International Airlines (3rd Routledge, London 2002).

European Commission , The ABC of European Union law by Professor Klaus- (AY)
Dieter Borchardt. Luxembourg: Publications Office of the European Union, 2010.

P. Belobaba, A. P. Odoni & C. Barnhart, The Global Airline Industry (West (AY)
Sussex, UK: John Wiley & Sons 2009).
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See, in particular, Joined Cases C-159/91 and C-160/91 Poucet and Pistre [1993] (A¢)
ECR 1-637, paragraphs 15 and 18, Case T-319/99 Fenin [2003] ECR 1I-357,
paragraphs 38 to 39, and AOK, paragraphs 47-51.

E. Gerede, A Study on the Possible Effect of Horizontal Agreements Between (Ac)
Airlines Reiterated in Turkey, A Manager Perspective, 15/56 (2016) Electronic
Journal of Social Sciences, P. 120.
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Communication from the Commission - Guidelines on State aid for rescuing (AV)
and restructuring non-financial undertakings in difficulty OJ C 249, 31.7.2014,

p. 1-28. Para. 20. Available t: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=uriserv:0J.C_.2014.249.01.0001.01.ENG

(Accessed: 22/10/2018).

Communication from the Commission - Guidelines on State aid for rescuing (AA)
and restructuring non-financial undertakings in difficulty. OJ C 249, 31.7.2014,

p- 1-28. Para. 20 (a) — (d).

Para. 21 of the above guide provided that: A newly created undertaking is not (A4)
eligible for aid under these guidelines even if its initial financial position is
insecure. This is the case, for instance, where a new undertaking emerges from

the liquidation of a previous undertaking or merely takes over that undertaking’s
assets. An undertaking will in principle be considered as newly created for the

first three years following the start of operations in the relevant field of activity.

Only after that period will it become eligible for aid under these guidelines.

See also: J. F. O’Connell & G. Williams, Passengers’ Perceptions of Low (4 -)
Cost Airlines and Full Service Carriers: a Case Study Involving Ryanair, Aer
Lingus, Air Asia and Malaysia Airlines, 11 (2015) Journal of Air Transport
Management, P. 259-272.
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The Commission Press Release IP/01/1432, Brussels, 17 October 2001. In (‘\\)
this case, the European Commission has decided to authorise the bridging

loan of €125 million granted to Sabena by the Belgian authorities as rescue

aid. Unlike restructuring aid, rescue aid is not subject to the “one time, last
time” principle. Available at: http://europa.cu/rapid/press-release IP-01-1432
en.htm?locale=en (Accessed: 16/9/2018).

See also: Green light to the bridging loan for SABENA in the context of (4Y)
pre-bankruptcy proceedings, Brussels, 17 October 2001 which provides that:
Rescue aid is by nature temporary assistance. It should make it possible to
keep an ailing firm afloat for the time needed to work out a restructuring or
liquidation plan. In keeping with the Commission’s 1999 Guidelines on State
aid for rescuing and restructuring firms in difficulty,(1) a firm is regarded as
being in difficulty where it is unable, whether through its own resources or
with the funds it is able to obtain from its owners/shareholders or creditors,
to stem losses which, without outside intervention by the public authorities,
would almost certainly condemn it to go out of business in the short or
medium term. Available at: http://europa.eu/rapid/press-release IP-01-1432
en.htm?locale=en (Accessed: 18/10/2018). See also: H. Kassim & H. Stevens,
Air Transport and the European Union Europeanization and its Limits (New
York: Palgrave Macmillan 2010). Y. C. Chang, G. Williams & CJ. Hsu, The
Evolution of Airline Ownership and Control Provisions, 10 (2014) Journal of
Air Transport Management, P. 161-172.
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K.Button, and R. Neiva, Single European Sky and the functional airspace blocks:  (4Y)
Will they improve economic efficiency?, 33 (2013) Journal of Air Transport
Management, P. 73-80. EC, 2014a. Single European Sky: Commission urges
eighteen Member States to make a decisive move towards common airspace
management. European Commission - IP/14/818 10/07/2014.

Judgment in Joined Cases T-415/05, T-416/05 and T-423/05 Hellenic Republic, (4¢)
Olympiakes Aerogrammes AE (Olympic Airways) and Olympiaki Aeroporia
Ypiresies AE (Olympic Airlines) v Commission. Available at: http://europa.eu/
rapid/press-release CJE-10-85 en.htm (Accessed: 14/10/2018).

Commission Decision of 28 August 2009 on State aid C 6/09 (ex N 663/08) - (40)
Austria Austrian Airlines - Restructuring Plan (notified under document C(2009)
6686) (Text with EEA relevance) OJ L 59, 9.3.2010, p. 1-38. Available at:
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32010D0137
(Accessed: 14/10/2018).

See: T. M. Ravich, Aeropolitics and Open Skies, paper presented to the 2nd (41)
International Aviation Management Conference, 2014, Emirates Aviation
University, Dubai, United Arab Emirates. C. E. E. Schlumberger, Open Skies
for Africa Implementing the Yamoussoukro Decision, Publications of The
International Bank for Reconstruction and Development / The World Bank
(2010). Communication from the Commission on the consequences of the
Court judgements of 5 November 2002 for European air transport policy,
Brussels, 19.11.2002, COM(2002) 649 final. See also: Case C-41/90 Hofner
and Elser [1991] ECR 1-1979, paragraph 21; Case C-244/94 Fédération
francaise des sociétés d’assurance and Others [1995] ECR 1-4013, paragraph -
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14; Case C-55/96 Job Centre [1997] ECR 1-7119, paragraph 21; Pavlov,
paragraph 74; Wouters, paragraph 46; and Joined Cases C-264/01, C-306/01,
C-354/01 and C-355/01 AOK and Others [2004] ECR 10000, paragraph 46).

Community guidelines on State aid for rescuing and restructuring firms in (V)
difficulty (OJ C 244, 1.10.2004, p. 2).

Communication from the Commission - Guidelines on State aid for rescuing (4A)
and restructuring non-financial undertakings in difficulty OJ C 249, 31.7.2014,

p- 1-28. Para. 20. Available t: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=uriserv:0J.C_.2014.249.01.0001.01.ENG (Accessed: 22/10/2018).
European Commission, Flying together —EU Air Transport Policy, Luxembourg: (44)
Office for Official Publications of the European Communities, 2015.

Eurocontrol, 2014. 2013 Comparison of Air Traffic Management-Related (\ - -)
Operational Performance: U.S./Europe. Final report, June. M. Ferdinand,

The MSR: Impact on balance and prices. CEPS Task Force: EU ETS Market
Stability Reserve, 10 April 2014, Brussels.
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C-507/08 - Commission v Slovakia Judgment of the Court (Fourth Chamber) of (\ - 1)
22 December 2010. European Commission v Slovak Republic. Case C-507/08.
Availableat: http://curia.europa.cu/juris/liste.jsf?language=en&num=C-507/08
(accessed: 22/11/2018). Para. 66 of this judgement provides that: Declares

that, by failing to take within the prescribed period all the measures necessary

to recover from the beneficiary the aid referred to in Commission Decision
2007/254/EC of 7 June 2006 on State aid C25/2005 (ex NN 21/2005)
implemented by the Slovak Republic for Frucona Kosice, a.s., the Slovak
Republic has failed to fulfil its obligations under the fourth paragraph of Article

249 EC and Article 2 of that decision.

This cases is mentioned in the European Commission report Issue 10 | July () -Y)
2014: Competition policy brief State aid for airline restructuring: Does it

give you wings? Available at: http://ec.europa.eu/competition/publications/
cpb/2014/010 en.pdf (Accessed: 21/11/2018).
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D. Howarth, Internal Policies: The Commission Defends the EU Consumer, 46 (\ - Y)
(2008) Journal of Common Market Studies, P. 91-107.

European Commission, Flying together —EU Air Transport Policy, Luxembourg: (\ - ¢)
Office for Official Publications of the European Communities, 2015.

This cases is mentioned in the European Commission report Issue 10 | July (- ¢)
2014: Competition policy brief State aid for airline restructuring: Does it

give you wings? Available at: http://ec.europa.eu/competition/publications/
cpb/2014/010 en.pdf (Accessed: 21/11/2018).
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Case C-241/94 France v Commission [1996] ECR 14551, paragraph 20, Case (\-1)
C-342/96 Spain v Commission [1999]ECRI-2459,paragraph23, Belgium v Commission,

cited above, paragraph 25, Case C-382/99 Netherlands v Commission [2002] ECR
[-5163, paragraph 61, and Case C126/01 GEMO [2003] ECR 1-0000.

See, for example, Case C-351/98 Spain v Commission [2002] ECR 1-8031, in (\ - V)
which the Court rejected arguments by the Spanish Government that a measure

to facilitate the replacement of commercial vehicles did not fall to be classified

as State aid since its objectives were environmental protection and road safety.

Case C-6/97 Italy v Commission [1999] ECR 1-2981, paragraph 21.

This cases is mentioned in the European Commission report Issue 10 | July () :A)
2014: Competition policy brief State aid for airline restructuring: Does it

give you wings? Available at: http://ec.europa.eu/competition/publications/
cpb/2014/010 en.pdf (Accessed: 21/11/2018).
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Mentioned in the Commission Press Release dated 12 November 2008, provides () -4)
that: The European Commission today concluded that the sale of Alitalia’s assets

does not constitute State aid provided that the Italian authorities fully comply

with the undertakings they have given. The sale is planned in the context of the
special administration procedure which will lead to the winding-up of the Italian
airline. The Commission has therefore given Italy the go-ahead to start selling

the assets. The decision follows the Commission’s earlier decision to close the
official State aid investigation procedure it started on 11 June 2008 to look into a

€300 million loan from Italy to Alitalia. The Commission’s conclusion was that

the loan was unlawful aid and incompatible with the common market.

Available at:  http://europa.eu/rapid/press-release IP-08-1692 en.htm?locale=en
(Accessed: 23/11/2018).

Commission Decision of 9 January 2012 SA.30584 (C 38/10, ex NN 69/10) on the (\\-)
State aid implemented by Hungary in favour of Malév Hungarian Airlines Zrt Available

at: https://publications.ecuropa.cu/en/publication-detail/-/publication/4c63c072-9b79-
11e2-ab01-01aa75ed71al/language-en (Accessed: 23/11/2018).

Commission press release [P/08/1336, 17 September 2008. (MVY)

Commission decision of 19/1/2009, case NN 27/2009 and 28/8/2009, OJ (\\Y)
L59/1, case 6/2009.
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E. Gerede, A Study on the Possible Effect of Horizontal Agreements Between (1Y)
Airlines Reiterated in Turkey, A Manager Perspective, 15/56 (2016) Electronic
Journal of Social Sciences, P. 120.

Mentioned in the Commission Press Release dated 12 November 2008, (\\¢)
provides that: Available at: http://europa.eu/rapid/press-release IP-08-1692
en.htm?locale=en (Accessed: 23/11/2018).
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Communication from the Commission — Community guidelines on financing (\\A)
ofairports and start-up aid to airlines departing from regional airports (Text with
EEArelevance) sOJC312,9.12.2005,p. 1-14,availableat: https://eur-lex.europa.
eu/legal-content/EN/ALL/?uri=CELEX%3A52005XC1209%2803%29
(Accessed: 16/11/2018).

Communication from the Commission — Guidelines on State aid to airports and (114)
airlines OJ C 99, 4.4.2014, p. 3-34, available at: https://eur-lex.europa.cu/legal-
content/en/TXT/?uri=CELEX:52014XC0404(01) (Accessed: 16/11/2018).
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Rules of European Union’s State Aids for Air
Transportation Sector in Terms of Article 107
of the European Union Treaty

Dr. Mahmoud Fayyad*
Abstract:

This study aims to analyze the regulations and conditions governing state aid
in the European Union’s air transportation sector. Specifically, it examines the appli-
cation of Article 107 of the EU treaty, the regulations stipulated by authorized legis-
lative bodies, the decisions issued by the EU Commission, and jurisprudential prin-
ciples established by the Court of Justice of the European Union in this context. This
study comprehensively explains how EU law oversees this domain, catering to indi-
viduals interested in this field in Arab countries. It is particularly relevant to nations
concerned about enforcing European Regulation No. 868/2004, which empowers the
Commission to penalize airlines operating within EU airports if they receive state
subsidies, irrespective of their origin. The conclusion of this study clarifies the types
of prohibited state aid and outlines scenarios where such aid aligns with the principles
of a competitive market. Moreover, it elucidates various jurisprudential principles
established by the Court of Justice of the European Union in accordance with its
jurisdiction as outlined in Article 234 of the EU treaty. According to this article, the
Court’s rulings are binding upon national bodies within the EU.

Keywords: Competition law-Air Transportation-state aid-European Union-air
carriers.
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