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Mustafakul Boimurodov v. Tajikistan, Eighty-fifth session, 17 October - 3
November 2005, para. 7.2
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Mr. Webby Chisanga v. Zambia, Eighty-fifth session,17 October - 3 November
2005, it held that “6.3 With respect to the State party’s argument that the
author did not exhaust domestic remedies in failing to request a Presidential
pardon, the Committee notes that the author claims to have made three
petitions for pardon which remained without reply and which claim is
uncontested, and reiterates its jurisprudence that presidential pardons are an
extraordinary remedy and as such do not constitute an effective remedy for the
purposes of article 5, paragraph 2 (b), of the Optional Protocol”.
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G. J. Jongenburger-Veerman v. Netherlands, Communication No. 1238/2004,
Eighty-fifth session, 17 October - 3 November 2005, it held that:’6.3 The
Committee has taken note of the State party’s objection to the admissibility of
the author’s claim under article 14 of the Covenant, for failure to exhaust
domestic remedies in this respect. The Committee further notes that the author
in her comments has not raised any arguments to show that these domestic
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remedies were not available or not effective. The information before the
Committee shows that the author has not raised the question of the lack of
impartiality or the lack of competence of the Council of State at the time that
her appeal was heard. The Committee finds therefore that this part of the
communication is inadmissible under article 5, paragraph 2(b), of the Optional
Protocol”.

Karen Noelia Llantoy Huaman v. Peru, Communication No. 1153/2003, Eighty- (?. \’)
fifth session, 17 October - 3 November 2005, it stated that 5.2 The Committee
notes that, according to the author, the same matter has not been submitted
under any other procedure of international investigation. The Committee also
takes note of her arguments to the effect that in Peru there is no administrative
remedy which would enable a pregnancy to be terminated on therapeutic
grounds, nor any judicial remedy functioning with the speed and efficiency
required to enable a woman to require the authorities to guarantee her right to a
lawful abortion within the limited period, by virtue of the special circumstances
obtaining in such cases. The Committee recalls its jurisprudence to the effect
that a remedy which had no chance of being successful could not count as such
and did not need to be exhausted for the purposes of the Optional Protocol. In
the absence of a reply from the State party, due weight must be given to the
author’s allegations. Consequently, the Committee considers that the require-
ments of article 5, paragraph 2 (a) and (b), have been met”.
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Sister Immaculate Joseph and 80 Teaching Sisters of the Holy Cross of the (ii)
Third Order of Saint Francis in Menzingen of Sri Lanka v. Sri Lanka,
Communication No. 1249/2004, Eighty-fifth session, 17 October - 3 November
2005, it held that: 6.2 With respect to the exhaustion of domestic remedies, the
Committee notes the State party’s argument that the authors did not exercise
due diligence with respect to confirming through the Parliamentary order paper
and then Supreme Court’s registry whether an application under article 121 of
the Constitution had been lodged, and accordingly filing a motion wishing to
be heard. The Committee considers that, exceptional ex parte ircumstances of
urgency apart, when a Court hears an application directly affecting the rights
of a person, elementary notions of fairness and due process contained in article
14, paragraph 1, of the Covenant require the affected party to be given notice
of the proceeding, particularly when the adjudication of rights is final. In the
present case, neither members of the Order nor the member of Parliament
presenting the Bill were notified of the pending proceeding. Given not least that
in previous proceedings the Court, on the information before the Committee,
had notified members of Parliament in such proceedings, the authors thus
cannot be faulted for failing to introduce an intervenor’s motion before the
Court. The Committee observes that there may in any event be issues as to the
effectiveness of this remedy, given the requirement that complex constitutional
questions, including relevant oral argument, be resolved within three weeks of a
challenge being filed, the challenge itself coming within a week of a Bill’s
publication in the Order paper. It follows that the communication is not
inadmissible for failure to exhaust domestic remedies”.
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Mr. Jeong-Eun Lee v. Republic of Korea, Communication No. 1119/2002,
Eighty-fourth session,11 - 29 July 2005, it stated that *“ 9. In accordance with
article 2, paragraph 3, of the Covenant, the author is entitled to an effective
remedy, including appropriate compensation. The Committee recommends that
the State party amend article 7 of the National Security Law, with a view to
making it compatible with the Covenant. The State party is under an obligation
to ensure that similar violations do not occur in the future”.
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Mr. Webby Chisanga v. Zambia, Communication No. 1132/2002, Eighty-fifth
session,17 October - 3 November 2005, para. 7.4.

& ool Ao



ale ol mio paey desSSy) pgiall o any @ Lapall il sl
aay e ol dle Jaall O e ad sl e dagsadl sda Bank 5aEl §
A (1) Solell & soR agiall 3ol (S

Wilge saue o8 iyl aSa 06 o GBS Y Lall o Lady Lag
Lopa8 dale 8l pie 8 ol oS o Lad i Ll el
agiall 3ol Ll aSall il Yl dese o alaey) Lgie wds ol
gl e (V) ol & 3a,l 6l

BT ST s OIS sl Gl (3 ) Sipe o Biall o, lliS
Ladlas) auad elld Ge Ughuue Ciplll Ugall 6 AT cliaadl Ji3 5o a3l
oo (V) B (1) Buledl Qb LS Shadl 5 aia Llead diulie clsla)]
oo (V) Sulell Eemie Ball i 3 bl Upul i dliy (gl
@ia o sgially oblge LA G Jsad Loalie clelal LA asal sgal
U9 e Jghunall Lpnad Lunll Sladatll LalS aey elld way

alae¥l Lyle a8 o Slusy! Gsiad Loaal Talll o, celly LY o
Balall b Lsle Gmgeniall Tilal) LSlaall sliles Lgd ¢ 15 o) AeSlas sy

The Committee stated that “7.4 ... The Committee notes that the mandatory (\Y)
imposition of the death penalty under the laws of the State party is based solely
upon the category of crime for which the offender is found guilty, without
giving the judge any margin to evaluate the circumstances of the particular
offence. The death penalty is mandatory for all cases of aggravated robbery
with the use of firearms. The Committee considers that this mechanism of
mandatory capital punishment would deprive the author of the benefit of the
most fundamental of rights, the right to life, without considering whether this
exceptional form of punishment could be appropriate in the circumstances of
his case. In the present case, the Committee notes that, although the victim of
the crime was shot in the thigh, it did not result in loss of life and finds that
the imposition of death penalty in this case violated the author’s right to life
protected by article 6 of the Covenant”. Ibid.
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Valichon Aliboev v. Tajikistan, Communication No. 985/2001, op. cit., para. (\ 0)
6.6; Mbenge v. Zaire, Doc. A/38/40, p. 134, para. 17.
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It stated that “7-5 The Committee considers that taking him from death row (\/\)
and then refusing to apply to him the amnesty applicable to those who had

been on death row for ten years, deprived the author of an effective remedy in
relation to his right to seek amnesty or commutation as protected by article 6,
paragraph 4, together with article 2 of the Covenant”.
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Mr. Webby Chisanga v. Zambia, Communication No. 1132/2002, Eighty-fifth (\’/\)
session,17 October - 3 November 2005. The Committee stated that: 7.3 The
Committee further considers that to keep the author in doubt as to the result
of his appeal, in particular by making him believe that his sentence had been
commuted, only to inform him later that it was not, and by returning him to
death row after two years in the long-term section, without an explanation on
the part of the State, had such a negative psychological impact and left him in
such continuing uncertainty, anguish and mental distress as to amount to cruel

and inhuman treatment. The Committee finds that the State party violated the
author’s rights protected by article 7 of the Covenant in this context”.
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Valichon Aliboev v. Tajikistan, Communication No. 985/2001, op. cit., para. (\"\)
6.01. It stated that “6.7 The Committee has taken note of the author’s claim
that the authorities did not inform her about her husband’s execution but
continued to acknowledge her intercessions on his behalf following the
execution. The Committee notes that the law then in force did not allow for a
family of an individual under sentence of death to be informed either of the
date of execution or the location of the burial site of the executed prisoner. The
Committee understands the continued anguish and mental stress caused to the
author, as the wife of a condemned prisoner, by the persisting uncertainty of
the circumstances that led to his execution, as well as the location of his
gravesite. It recalls that the secrecy surrounding the date of execution, and the
place of burial, as well as the refusal to hand over the body for burial, have the
effect of intimidating or punishing families by intentionally leaving them in a
state of uncertainty and mental distress. The Committee considers that the
authorities’ initial failure to notify the author of the execution of her husband
and the failure to inform her of his burial place, amounts to inhuman treatment
of the author, in violation of article 7 of the Covenant”.

Khalilova v. Tajikistan, Communication No 973/2001, =ledJl i< la
Views adopted on 30 March 2005, and Lyashkevich v. Belarus,
Communication No 887/1999, Views adopted on 3 April 2003.
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Valichon Aliboev v. Tajikistan, Communication No. 985/2001, op. cit., para. 6.2.

Andrei Platonov v. Russian Federation, Communication No. 1218/2003,
Eighty-fifth session,17 October - 3 November 2005. The committee stated that
“ 6.3 Concerning the author’s claim of a violation of article 7, the Committee
notes that after the Office of the Procurator General refused to open a criminal
case and to investigate the allegations of torture against the policemen allegedly
involved in his arrest, the author did not appeal to court the above refusal to
investigate his claim. As a result, the Committee concludes that the author has
failed to exhaust domestic remedies with respect to his claim under article 7”.
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Mustafakul Boimurodov v. Tajikistan, Communication No. 1042/2001, Eighty- (0\‘)
fifth session,17 October - 3 November 2005, it stated “7.4....the Committee
recalls that the right to be brought ’promptly’ before a judicial authority
implies that delays must not exceed a few days, and that incommunicado
detention as such may violate article 9, paragraph 3 In the present case, the
author’s son was detained incommunicado for 40 days. In the absence of any
explanation from the State party, the Committee considers that the circum-
stances disclose a violation of article 9, paragraph™.
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Andrei Platonov v. Russian Federation, Communication No. 1218, Eighty-fifth (0'\)
session 17 October - 3 November 2005, the Committee decided that (... 7.2 The
Committee notes that, after his arrest on 22 February 1999, the author’s pre-
trial detention was approved by the public prosecutor, until the author was
brought before a court and convicted on 31 January 2000. The Committee
observes that article 9, paragraph 3, is intended to bring the detention of a
person charged with a criminal offense under judicial control and recalls that it
is inherent to the proper exercise of judicial power, that it be exercised by an
authority which is independent, objective and impartial in relation to the issues
dealt with. (3) In the circumstances of the instant case, the Committee is not
satisfied that the public prosecutor could be characterized as having the
institutional objectivity and impartiality necessary to be considered an "officer
authorized to exercise judicial power" within the meaning of article 9,
paragraph 3. The Committee therefore concludes that there has been a violation
of this Covenant provision).
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Mustafakul Boimurodov v. Tajikistan, Eighty-fifth session, 17 October - 3 (\\\‘)
November 2005, the Committee stated that ““7.3... the Committee must give due
weight to the author’s allegation of a violation of his son’s right under article
14(3)(b) to communicate with counsel of his choosing. In the absence of any
explanation from the State party, the Committee considers that the facts as
presented to it regarding the author’s son being held incommunicado for a
period of 40 days reveal a violation of this provision of the Covenant™.
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Aliev v Ukraine, Communication 781/1997, Views adopted on 7 August 2003,
Robinson v. Jamaica, Communication No. 223/1987, Views adopted on 30
March 1989, Brown v. Jamaica, Communication No. 775/1997, Views adopted
on 23 March 1999.

Valichon Aliboev v. Tajikistan, Communication No. 985/2001, op. cit., the (VYY)
Committee stated that "6.4 In the present case, the author’s husband faced
capital charges, and was without any legal defence during the preliminary
investigation. It remains unclear from the material before the Committee
whether the author or her husband requested legal assistance, or sought to
engage a private lawyer. The State party, however, has not presented any
explanation on this issue. Accordingly, the Committee is of the view that the

facts before it reveal a violation of Mr. Aliboev’s right under article 14,
paragraphs 3 (d), of the Covenant".
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Valichon Aliboev v. Tajikistan, Communication No. 985/2001, op. cit., it stated (\ A )
that “ 6.5...The Committee recalls that even if a system of appeal may not be
automatic, the right to appeal under article 14, paragraph 5, imposes on the

State party a duty substantially to review, both on the basis of sufficiency of

the evidence and of the law, the conviction and sentence,...".
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Karen Noelia Llantoy Huam?n v. Peru, Communication No. 1153/2003, (\i‘\)

Eighty-fifth session,17 October - 3 November 2005, it held that *“ 6.4...The
Committee notes that a public-sector doctor told the author that she could
either continue with the pregnancy or terminate it in accordance with domestic
legislation allowing abortions in cases of risk to the life of the mother. In the
absence of any information from the State party, due weight must be given to
the author’s claim that at the time of this information, the conditions for a
lawful abortion as set out in the law were present. In the circumstances of the
case, the refusal to act in accordance with the author’s decision to terminate
her pregnancy was not justified and amounted to a violation of article 17 of the
Covenant”.
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Sergei Malakhovsky and Alexander Pikul v. Belarus, Communication No. (\0\’)
1207/2003, Eighty-fourth session, 11 - 29 July 2005, it stated that: “7.2 In
relation to the authors’ claim under article 18, paragraphs 1 and 3, the
Committee recalls its General Comment No 22, which states that article 18
does not permit any limitation whatsoever on freedom of thought and
conscience or on the freedom to have or adopt a religion or belief of one’s
choice. By contrast, the right to freedom to manifest one’s religion or beliefs
may be subject to certain limitations, but only those prescribed by law and
necessary to protect public safety, order, health or morals or the fundamental
rights and freedoms of others. Further, the right to freedom to manifest one’s
beliefs in worship, observance, practice and teaching encompasses a broad
range of acts, including those integral to the conduct by the religious group of
its basic affairs, such as the freedom to choose religious leaders, priests, and
teachers, and the freedom to establish seminaries or religious schools. In the
present case, the Committee notes that the State party’s law distinguishes
between religious communities and religious associations, and that the
possibility of conducting certain activities is restricted to the latter. Not having
been granted the status of a religious association, the authors and their fellow
believers cannot invite foreign clerics to visit the country, or establish
monasteries or educational institutions. Consistent with its General Comment,
the Committee considers that these activities form part of the authors’ right to
manifest their beliefs”.
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The Committee stated that ““7.3.... The Committee recalls its General Comment (\ ° \“)
No 22, which states that paragraph 3 of article 18 is to be interpreted strictly,
and that limitations may only be applied for those purposes for which they are
prescribed and must be directly related to and proportionate to the specific
need on which they are predicated”.

el sy
Sister Immaculate Joseph and 80 Teaching Sisters of the Holy Cross of the
Third Order of Saint Francis in Menzingen of Sri Lanka v. Sri Lanka,
Communication No. 1249/2004, Eighty-fifth session, 17 October - 3 November
2005, para. 7.2.

Ibid, para. 7.5. (
Ibid, para. 7.6. ()
Ibid. (
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The Committee stated that “7.2 ..The reference to a "democratic society" (VA1)
indicates, in the Committee’s view, that the existence and functioning of a
plurality of associations, including those which peacefully promote ideas not
favorably received by the government or the majority of the population, is one
of the foundations of a democratic society. Therefore, the existence of any
reasonable and objective justification for limiting the freedom of association is
not sufficient. The State Party must further demonstrate that the prohibition of
the association and the criminal prosecution of individuals for membership in
such organizations are in fact necessary to avert a real, and not only
hypothetical danger to the national security or democratic order and that less
intrusive measures would be insufficient to achieve this purpose”.
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The Committee stated that "7.3 The author’s conviction was based on article 7, (\ /\V)
paragraphs 1 and 3, of the National Security Law. The decisive question which
must therefore be considered is whether this measure was necessary for
achieving one of the purposes set out in article 22, paragraph 2. The Committee
notes that the State party has invoked the need to protect national security and
its democratic order against the threat posed by the DPRK. However, it has
not specified the precise nature of the threat allegedly posed by the author’s
becoming a member of Hanchongnyeon. The Committee notes that the decision
of the Supreme Court of the Republic of Korea, declaring this association an
"enemy-benefiting group" in 1997, was based on Article 7, paragraph 1, of the
National Security Law which prohibits support for associations which "may"
endanger the existence and security of the State or its democratic order. It also
notes that the State party and its courts have not shown that punishing the
author for his membership in Hanchongnyeon, in particular after its endorse-
ment of the "June 15 North-South Joint Declaration" (2000), was necessary to
avert a real danger to the national security and democratic order of the
Republic of Korea. The Committee therefore considers that the State party has
not shown that the author’s conviction was necessary to protect national
security or any other purpose set out in article 22, paragraph 2. It concludes
that the restriction on the author’s right to freedom of association was
incompatible with the requirements of article 22, paragraph 2, and thus violated
article 22, paragraph 1, of the Covenant".
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Interpretative declaration regarding article 23:
The Government of Kuwait declares that the matters addressed by article 23
are governed by personal-status law, which is based on Islamic law. Where the
provisions of that article conflict with Kuwaiti law, Kuwait will apply its
national law.
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Karen Noelia Llantoy Huam?n v. Peru, Communication No. 1153/2003, (\’ . i)

Eighty-fifth session,17 October- 3 November 2005, it held that *“ 6.5 The author

claims a violation of article 24 of the Covenant, since she did not receive from

the State party the special care she needed as a minor. The Committee notes

the special vulnerability of the author as a minor girl. It further note that, in

the absence of any information from the State party, due weight must be given

to the author’s claim that she did not receive, during and after her pregnancy,

the medical and psychological support necessary in the specific circumstances of

her case. Consequently, the Committee considers that the facts before it reveal

a violation of article 24 of the Covenant".
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Sister Immaculate Joseph and 80 Teaching Sisters of the Holy Cross of the (\’Y\)
Third Order of Saint Francis in Menzingen of Sri Lanka v. Sri Lanka,

Communication No. 1249/2004, Eighty-fifth session,17 October - 3 November
2005, it stated that ““ 7.4 the Committee refers to its long standing jurisprudence
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that there must be a reasonable and objective distinction to avoid a finding of
discrimination, particularly on the enumerated grounds in article 26 which
include religious belief. In the present case, the authors have supplied an
extensive list of other religious bodies which have been provided incorporated
status, with objects of the same kind as the authors’ Order. The State party has
provided no reasons why the authors’ Order is differently situated, or otherwise
why reasonable and objective grounds exist for distinguishing their claim...
therefore, such a differential treatment in the conferral of a benefit by the State
must be provided without discrimination on the basis of religious belief. The
failure to do so in the present case thus amounts to a violation of the right in
article 26 to be free from discrimination on the basis of religious belief”.

It stated that “7.5 As to the remaining claim that the Supreme Court (Y\‘\’)
determined the application adversely to the authors’ Order without either
notification of the proceeding or offering an opportunity to be heard. As the
Committee observed in Kavanagh v Ireland, the notion of equality before the
law requires similarly situated individuals to be afforded the same process
before the courts, unless objective and reasonable grounds are supplied to
justify the differentiation. In the present case, the State party has not advanced
justification for why, in other cases, proceedings were notified to affected
parties, whilst in this case they were not. It follows that the Committee finds a
violation of the first sentence of article 26, which guarantees equality before
the law”.
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r. Zden?k K??? v. Czech Republic, Communication No. 1054/2002, Eighty-fifth (\’ V\“)
session,17 October - 3 November 2005. It held that “7.2 .. The Committee
reiterates its jurisprudence that not all differentiations in treatment can be
deemed to be discriminatory under article 26. A differentiation which is
compatible with the provisions of the Covenant and is based on objective and
reasonable grounds does not amount to prohibited discrimination within the
meaning of article 26. Whereas the citizenship criterion is objective, the
Committee must determine whether its application to the author was reasonable
in the circumstances of his case. 7.3 The Committee recalls its Views in the
cases of Adam, Blazek and Marik, where it held that article 26 had been
violated. Taking into account that the State party is itself responsible for the
departure of the author and his family from Czechoslovakia in seeking refuge
in another country where he eventually established permanent residence and
obtained a new citizenship, the Committee considers that it would be
incompatible with the Covenant to require the author to satisfy the condition
of Czech citizenship for the restitution of his property or alternatively for
compensation. 7.4 The Committee considers that the precedent established in
the above cases also applies to the author of the present communication, and
that the application by the domestic courts of the citizenship requirement
violated his rights under article 26 of the Covenant”.
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