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Unidroit (i.e. International Institute for the Unification of Private Law), ( )
Principles of International Commercial Contracts, Preamble, Comment 2 (herein-
after: Unidroit Principles). Petz, M. T., Die UNIDROIT-Prinzipien fuer
internationale Handelsvertraege, Einfuehrung - Anwendungsbeispiele - Text,
Verlag Oestereich, Wien 2001, p. 66.
V| (\’)
Unidroit Principles, Preamble, Comment 1. Petz, ibid, p. 65. Bonell, M. J., An
International Restatement of Contract Law. The UNIDROIT Principles of
— International Commercial Contracts, 2nd enl. ed., Transnational Publishers, Inc.,
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Irvington-on-Hudson, New York 1997, p. 53.
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Berger, K. P., the Lex Mercatoria Doctrine and the Unidroit Principles of
International Commercial Contracts, Law & Policy in International Business,
Vol. 28 No. 4 (1997), p. 947. Perillo, J.M, Unidroit Principles of International
Commercial Contracts: The Black Letter Text and a Review, Fordham L. Rev.,
Vol. 63 (1994), p. 283. Garro, A. M., The Gap - Filling Role of the Unidroit
Principles in International Sale Law: Some Comments on the Interplay Between
the Principles and the CISG, Tulane L. Rev., Vol. 69 (1995),p. 1163.
RV (E)
Parra-Aranguren, Conflict of Laws Aspects of the Unidroit Principles of
International Commercial Contracts, Tulane Law Review, Vol. 69 (19995), p.
1239.
2l (0)
Unidroit Principles, p. ix, "persuasive authority". Bonell, An International
Restatement of Contract Law, ibid, p. 169, "persuasive value". Parra-Aranguren,
Tulane Law Review, Vol. 69 (1995), p. 1243, "their eventual authority was
implicit in the wisdom and convenience of the solutions sanctioned". Zeigel, J.
S., The UNIDROIT Contract Principles, CISG and National Law, published on
_ the Internet at: http://www.cisg.law.pace.edu/cisg/piblio/zeigel2.html, p. 10, "the
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restatement is not a code and, like the UNIDROIT Principles, it is only as
persausive as its merits and the extent to which it resonates with courts,
practioners and law professors". Wichard, von Johannes Christian, Die Anwen-
dung der UNIDROIT-Prinzipien fuer internationale Handelsvertraege durch
Schiedsgerichte und staatliche Gerichte, RabelsZ 60 (1996), p. 271. Berger, Law
& Policy in International Business, Vol. 28 No. 4 (1997), p. 949. Baron, G., Do
the Unidroit Principles of International Commercial contracts form a new lex
mercatoria, published on the Internet at: http://www.cisg.law.pace.edu/cisg/
piblio/baron.html, p. 8. Petz, M. T., Die UNIDROIT-Prinzipien fuer internatio-
nale Handelsvertraege, Einfuehrung - Anwendungsbeispiele - Text, Verlag
Oestereich, Wien 2001, p. 91.
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Parra-Aranguren, Tulane Law Review, Vol. 69 (1995), p. 1240. : k) (“\)

V| (\/)

Wichard, RabelsZ 60 (1996), p. 290, "eine Art modernes jus commune". Baron,
Do the Unidroit Principles of International Commercial contracts form a new
lex mercatoria, ibid, p. 8, "{the Unidroit Principles} intend to be a modern (j)us
commune". Berger, Law & Policy in International Business, Vol. 28 No. 4
(1997), p. 948, "{t}he Principles are therefore also considered by their drafters to
be a type of (j)us commune or a modern expression of the same which is
generally called lex mercatoria”. Bonell, An International Restatement of
Contract Law, ibid, p. 184, ““... the UNIDROIT Principles ... could be considered
a sort of modern ““(j)us commune””.
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"These Principles set forth general rules for international commercial contracts.
They shall be applied when the parties have agreed that their contract be
governed by them.
They may be applied when the parties have agreed that their contract be
governed by general principles of law, the lex mercatoria or the like.
They may be applied when the parties have not chosen any law to govern their
contract.
They may be used to interpret or supplement international uniform law
instruments.
They may be used to interpret or supplement domestic law.
They may serve as a model for national and international legislators."

oA Tyl foolie ampam ISy ety il 138 Zansis Sl o3
138 8 Losdiuall

Sl ey o) SN G e madly L6 1padl Gl oS (V1)

Ll sl sgiall ol ey sl aal Gl ey ol ual

ric & g2l Aes



fooboal Liiia Tulss 055 o Lo wand L3 ¥l Tadlae o uniion
‘—;:s:s.u (43.‘23 Z;Jl_.ud‘ PRV ?ke.uf‘z? df.@.nl“ da :'AS;A_“ in U_A.Al:\.“ ‘QLAT ‘Jdel:\.“
a0 Taal 335 oYl sda Lud

Jaoasiall foolie Liaal (suo taagad
(LB 80 L oYL il fsulie Gulst 1Y Eaal

gl Zoulial e s gall Faudatll £ SN Einsal

doouainl zsolias gﬂ\,‘)]l asdall (o6 AU sue e ologlaadl e wiall) 444
Yugqing, Z. / Danhan, H, The New Contract Law in the People’s Republic : k)
of China and the UNIDROIT Principles of International Commercial Contracts:
A Brief Comparison, Uniform Law Review, 2000-3, pp. 429-440, also available
on the Internet at: http://www.unidroit.org/english/publications/review/articles/
2000-3.htm. Heutger, V., Unidroit Principles of International Commercial
e Sy «Contracts 2004, European Review of Private Law, 1-2005, p84)
b < LY g_'a.\.dl Ol ‘gg.'d}ng g}.ull onEll e wlad g:dl & oaail
DU R PR RN PPET-CUE IR BT JNCe =) ISRV PR U N
(l;etz, ibid, p. 76 - 82. Go;galan, Journal {UCC aa goll ‘US:.QA’)H &;Jl%ﬂl ol
of Law and Commerce, Vol. 23 (2004), p. 160. Zeigel, TI;e UNIDROIT Contract
Principles, CISG and National Law, ibid, p. 10. Perales Viscacillas, p. 416.
Bonell, M. J., the Unidroit Principles in Practice - the Experience of the First
Two Years, published on the Internet at: (http://www.agora.stm.it/unidroit/
.(english/principles/pr-exper.html, p.2.

i VAAS Al Lad LS Josws ol A clpadl pan Lad coay al
Petz, ibid, p. 83 Ve L) dyuid foulee 55 le Tlsall SLAM gy g5k
T@A}J el 1 goanl fsulie o Jlaall 1ia &g aa¥l Jaly (Ll okl Lf”;.ll =lsedly
Lo,dl (3 Jlee¥l (il 68 G Geiladll 3.8a50 VAAY ale chadl Al dabiall el
VALY /Y sl B e J3s il alall golatl ol Ly wie el
(Petz, ibid, p. 84. Bonell, the Unidroit Principles (d o83 58 s 53] 4l g8 5 e cuuw
(in Practice - the Experience of the First Two Years, ibid, p. 2.
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Schilf, S., Algemeine Vertragsgrundregeln .£ Y4 Lo «(Gabaall aasall (e LoDl k30 (VY)
als Vertragsstatut, in: Studien Zum auslaendischen und internationalen Privatrecht,
138, edited by: Max-Planck-Institut fuer auslaendrsches und internationales
Privatrecht, Mohr Siebeck, Tuebingen 2005, p. 333. Nguyen, M. H., Unidroit
Principles: Jurisprudence and Application for Vietnam, IBLJ, no. 5 (2005), pp. 619,

621, 623.
2l (\ \’)

Gopalan, S., New Trends in the Making of International Commercial Law,
Journal of Law and Commerce, Vol. 23 (2004), (also available on the internet:),
p- 156. Petz, ibid, p. 126. Van Houtte, The Unidroit Principles as a Guide to
Drafting Contracts, ibid, p. 120. Wichard, RabelsZ 60 (1996), p. 289, "Anders
als nationalen Rechtsordnungen, deren Normen fuer den Binnenverkehr konzi-
piert sind und die daher haeufig auf internationale Sachverhaelte nicht recht
passen, orinentieren sich die PIH ausschliesslich an den Beduerfnissen des
internationalen Handelsverkehrs".
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(VY
Unidroit Principles, Preamble, Comment 4.a, & Article 4, Comment 3. Parra- ( )
Aranguren, Tulane Law Review, Vol. 69 (1995), p. 1250. Baptista, the Unidroit
Principles for International Commercial Law Project: Aspects of International
Private Law, Tulane Law Review, Vol. 69 (1995), p. 1221, Wichard, RabelsZ 60
(1996), p. 274.

AR /VAN - a5, Dl gall 3oaal Lpal dalil) aSasll daSae )8 108 (\¢)

Bl (Vo)
Lando, Assessing the Role of the Unidroit Principles in the Harmonization of
Arbitration Law, Tulane J. of Int’l & Comp Law, Vol. 3 (1994), p. 140, "those
involved in international proceedings - be it parties, counsel or arbitrators - plead
and argue on an equal footing, none has the advantage of having the the case
pleaded or decided by his own law and nobody has the hardship of seeing it
governed by a foreign law". Perillo, Fordham L. Rev., Vol. 63 (1994), p. 283.
Nguyen, Ibid, p. 621.
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Bonell, An International Restatement of Contract Law, ibid, p. 185. : (\"\)
HERV UK -9 (\V)
Baron, Do the Unidroit Principles of International Commercial contracts form a
new lex mercatoria, ibid, p. 5. Komarov, Remarks on the Applications of the
Unidroit Principles, ibid, p. 160.
Berger, Law & Policy in International Business, Vol. 28 No. 4 (1997), p. 977: "A
standard argument against the viability of the lex mercatoria doctrine has always
been that no one has ever been able to define its contents and that international
arbitrators are not able to invest the time and financial resources needed for the
complex comparative research necessary to discern the precise contents of
individual rules or principles of the lex mercatoria”. Martiny, EGBGB Art. 27
Freie Rechtswahl, Rn 36, in: Muenchener Kommentar Zum Buergerlichen
Gesetzbuch, 4th ed., edited by: Rebmann, K. and others, Verlag C. H. Beck,
Munich 2006.
V| (\/\)
Petz, ibid, pp. 134, 135. Bonell, the Unidroit Principles and Transnational Law,
ibid, p. 4. Van Houtte, The Unidroit Principles as a Guide to Drafting
Contracts, ibid, p. 117. Drobing, V., The Use of Unidroit Principles by National
and Supranational Courts, in: The Unidroit Principles for International
Commercial Contracts: A New Lex Mercatoria? ICC publication No. 490 /1/
1995, p. 227. Nguyen, Ibid, p. 624. Bortolotti, F., Reference to the Unidroit
Principles in Contract Practice and Model Contracts, in: Unidroit Principles:
New Developments and Applications, ICC International Court of Arbitration
Bulletin, 2005 Special Supplement, p. 57. Jolivet, E., The Unidroit Principles in
ICC Arbitration, in: Unidroit Principles: New Developments and Applications,
ICC International Court of Arbitration Bulletin, 2005 Special Supplement, p. 69.
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Bonell, An International Restatement of Contract Law, ibid, pp. 271 - 511.
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Heutger, Ibid, p. 83. : k3 (Y\)

Gopalan, Journal of Law and Commerce, Vol. 23 (2004), p. 164. : k) (\’\’)
(¥%)

Van Houtte, The Unidroit Principles as a Guide to Drafting Contracts, ibid,
p.118.

www.unilex.info

B (YE)
Baron, Do the Unidroit Principles of International Commercial contracts form a
new lex mercatoria, ibid, p. 7.
sl ol (L5 (Vo)
Baron, Do the Unidroit Principles of International Commercial contracts form a
new lex mercatoria, ibid, p. 5
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"the UNIDROIT Principles ... are said to reflect a world- :dadls 3§ sla Eua
wide consensus in most of the basic matters of cc;ntract law".
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Heutger, Ibid, p. 83. : k3 (Y/\)
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Baron, Do the Unidroit Principles of International Commercial contracts form a
new lex mercatoria, ibid, p. 5
BV (\”\)
Petz, ibid, p. 70, "Staatliche Ligitimation bedeutet ..., dass nur Normen
angewendet werden koenneen, die das staatlich gesetzte Recht zur Anwendung
beruft".
Lando, Tulane J. of Int'l & Comp Law, Vol. 3 (1994), pp. 134-135. Wichard,
RabelsZ 60 (1996), p. 283.
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Spellenberg, Vorbemerkung zu Art. 11 Allgemeine Rechtsgeschaftslehre, Rn 26,
in: Muenchener Kommentar Zum Buergerlichen Gesetzbuch, 4th ed., edited by:
Rebmann, K. and others, Verlag C. H. Beck, Munich 2006.

RV (Y'\)
Garro, A. M., The Contribution of the Unidroit Principles to the Advancement
of International Commercial Arbitration, Tulane J. of Int’l & comp Law, Vol. 3
(1994), p. 98. Perales Viscacillas, p. 392. Petz, ibid, p. 66.

RV (\‘V)
Unidroit Principles, Preamble, Comment 3. Parra-Aranguren, Tulane Law
Review, Vol. 69 (1995), p. 1245. Ferrari, Defining the Sphere of Application of
the 1994 "Unidroit Principles of International Commercial Contracts", Tulane
Law Review, Vol. 69 (1995), p. 1236. Bonell, An International Restatement of
Contract Law, ibid, p. 54.
:E’_’.AL‘.;“ Sall pla gl Folanl ssde e gudaill Cad ol G gl (Gols glc ‘;L.m (YA)
sl ool Al dadlbae Jilay cope upld Ll YU o oV - 2V & ,usuyl
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Unidroit Principles, Preamble, Comment 4.a, & Article 1.4, Comment 2. Parra-
Aranguren, Tulane Law Review, Vol. 69 (1995), p. 1245. Ferrari, Tulane Law
Review, Vol. 69 (1995), p. 1230, 1237. Wichard, RabelsZ 60 (1996), p. 275.
Bonell, the Unidroit Principles of International Commercial Contracts and CISG
-- Alternative and Complementary Instruments?, published on the Internet at:, p.
7. Berger, Law & Policy in International Business, Vol. 28 No. 4 (1997), p. 961.
Hartkamp, A., The Use of the Unidroit Principles of International Commercial
Contracts by National and Supranational Courts, in: The Unidroit Principles for
International Commercial Contracts: A New Lex Mercatoria? ICC publication
No. 490 /1/1995, p. 256. Arbitral Award of the Tribunale Padova - Sez. Este /
Italy, dated 11.01.2005. Martiny, EGBGB Art. 27, Rn 33.
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Bonell, the Unidroit Principles of International Commercial Contracts and CISG
-- Alternative and Complementary Instruments?, ibid, p. 7.
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Parra-Aranguren, Tulane Law Review, Vol. 69 (1995), p. 1243. Baron, Do the

Unidroit Principles of International Commercial contracts form a new lex mercatoria,
ibid, p. 9. Bonell, An International Restatement of Contract Law, ibid, p. 177.

Petz, ibid, p. 89.:,k3 (i \’)
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Parra-Aranguren, Tulane Law Review, Vol. 69 (1995), p. 1247, 1248. Baron, Do

the Unidroit Principles of International Commercial contracts form a new lex
mercatoria, ibid, p. 10.
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Parra-Aranguren, Tulane Law Review, Vol. 69 (1995), p. 1247. Petz, ibid, p. 86. ( )
Bonell, the Unidroit Principles in Practice - the Experience of the First Two
Years, ibid, p. 3. Bonell, An International Restatement of Contract Law, ibid,
pp. 177-178. Van Houtte, H., The Unidroit Principles as a Guide to Drafting
Contracts, in: the Unidroit Principles for International Commercial Contracts: A
New Lex Mercatoria? ICC publication No. 490 /1/1995, p. 120.

Petz, ibid, p. 87. Bonell, An International Restatement of Contract Law, :_ 3l (i 0)
ibid, p. 179.
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Wichard, RabelsZ 60 (1996), p. 276. Petz, ibid, pp. 118, 131. Bonell, An
International Restatement of Contract Law, ibid, p. 218. Hartkamp, A., The Use
of the Unidroit Principles of International Commercial Contracts by National
and Supranational Courts, ibid, p. 255.

Petz, ibid, p. 129. : kil (£A)
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Spickhoff, EGBGB Art. 27, Rn 10 in: .£Y+ o (Sl aasell cope Lol (00)
Beck’scher Oaline- Kommentar BGB, edited by: Bamberger, H. G / Roth, H.
Verlag C.H. Beck, Munich 2006.

Wichard, RabelsZ 60 (1996), pp. 277-278. : k) (0\)
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Petz, ibid, p. 132. Van Houtte, The Unidroit Principles as a Guide to Drafting
Contracts, ibid, p. 118. Van Houtte, The Unidroit Principles as a Guide to
Drafting Contracts, ibid, p. 183. Wagner, J. D. & Moens, G. A., The Unidroit
Principles of the International Commercial Contracts, in: International Trade
and Business: Law, Policy and Ethics, (Editors: Moens, G. & Gillies, P.),
Cavendish Publishing Pty Limited, Sydney. London, 1998, p. 83-84. Hartkamp,
The Use of the Unidroit Principles of International Commercial Contracts by
National and Supranational Courts, ibid, p. 255. Spellenberg, Vorbemerkung zu
Art. 11, Rn 28. Martiny, EGBGB Art. 27, Rn 33, 38, 39.

Spellenberg, Vorbemerkung zu Art. 11, Rn 28 : ;L (oY)
oad Ll slaall aalyell g Petz, ibid, p. 134 : ksl (0 €)

Baron, Do the Unidroit Principles of International Commercial contracts form a
new lex mercatoria, ibid, pp. 5-7. Van Houtte, The Unidroit Principles as a
Guide to Drafting Contracts, ibid, p. 118. Van Houtte, The Unidroit Principles
as a Guide to Drafting Contracts, ibid, p. 183. Komarov, A. S., Remarks on the
Applications of the Unidroit Principles for International Commercial Contracts
and International Arbitration, in: the Unidroit Principles for International
Commercial Contracts: A New Lex Mercatoria? ICC publication No. 490 /1/
1995, p. 161. Hartkamp, The Use of the Unidroit Principles of International
Commercial Contracts by National and Supranational Courts, ibid, p. 255.
Bortolloti, Ibid, p. 61. Schilf, Ibid, pp. 301, 306.
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A reference by the parties to non-State rules of supranational or transnational
character such as the lex mercatoria, the UNIDROIT Principles or CISG in cases
where the Convention as such is not applicable cannot be considered a veritable
choice of law by the parties but amounts to an incorporation of such rules into the
contract with the consequence that they will bind the parties only to the extent that
they do not conflict with the mandatory rules of the applicable domestic law”.

Nguyen, Ibid, p. 621. Bortolloti, Ibid, p. 58 : s (0 0)
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) Petz, ibid, p. 131. :,l30 (o7)
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Lando, Tulane J. of Int’l & .Lgals Loy VA0 Lo (3aliall aasoll (Golio alia : 30

Comp Law, Vol. 3 (1994), p. 133. Martiny, EGBGB Art. 27, Rn 35.
Jolivet, Ibid, p. 70 : k) (0/\)
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"The Tribunal shall decide a dispute in accordance with such rules of law as may
be agreed by the parties.... ".
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"The parties shall be free to agree upon the rules of law to be applied by the
Arbitral Tribunal to the merits of the dispute.... ".
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Sl g ginse e salail LYY Layla) S

"The arbitral tribunal shall decide the dispute in accordance with such rules of

law as are chosen by the parties as applicable to the substance of the dispute....".
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the arbitral tribunal shall rely on the terms of the contract in applying the law
governing contractual relations and shall take account of trade usages and
practices and of the UNIDROIT Principles of International Commercial

Contracts”, cited in: Bonell, The Unidroit Principles and Transnational Law,
ibid, p. 8
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Ferrari, Tulane Law Review, Vol. 69 (1995), p. 1231, fn 40. Berger, Law &
Policy in International Business, Vol. 28 No. 4 (1997), p. 981 Bonell, the
Unidroit Principles and Transnational Law, ibid, p. 4. Baron, Do the Unidroit
Principles of International Commercial contracts form a new lex mercatoria, ibid,
p- 13. Bonell, An International Restatement of Contract Law, ibid, pp. 201, 207.
Komarov, Remarks on the Applications of the Unidroit Principles, ibid, p. 158.
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Wichard, RabelsZ 60 (1996), p. 281. The Resolution on Transnational Rules
adopted by the International Law Assossiation at its 65th Conference in 1992:
"The fact that an international arbitrator has based an award on transnational
rules (general principles of law, principles common to several jurisdictions,
international law, usages of trade, etc.) rather than on one law of a particular
State should not in itself affect the validity or enforceability of the award;
(1) where the parties have agreed that the arbitrator may apply transnational
rules;...", cited in: Berger, Law & Policy in International Business, Vol. 28 No. 4
(1997), p. 980. Bonell, the Unidroit Principles and Transnational Law, ibid, p. 3.
Bonell, An International Restatement of Contract Law, ibid, pp. 201 - 202.

Lando, Tulane J. of Int’l & Comp Law, Vol. 3 (1994), p. 136. : ('\/\)
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Lando, Tulane J. of Int’l & Comp Law, Vol. 3 (1994), pp. 131, 141. Bonell, the
Unidroit Principles of International Commercial Contracts and CISG --
Alternative and Complementary Instruments?, ibid, p. 7. Perales Viscacillas,, p.
425.

Bonell, An International Restatement of Contract Law, ibid, p. 219. : (V\)
Wichard, RabelsZ 60 (1996), pp. 278-279. Petz, ibid, p. 133. : (\/Y)
Bortolloti, Ibid, pp. 58-59 : kil (VY')

£)) (9 g2t Ao



Y Lol sl e Gulill calsl el glas VAAS alad Loy,
Uso osls SIS 13 Y Jlaall o glal guks — Ol G100 sy — a3l
Js5 o SR Bl e Tpandl fsulee alS 13 eellily (2,
a5 Laly Gaulaill Calgl o) i e L aSlaall C3y3a3 M5 LY
a3 ame Pl 3 e VGl g e eda Ll e LEul,
s L S 5aclE i pay sapiaT al 4aSay (6 ) dalas

Petz, ibid, pp. 123-125. Wichard, RabelsZ 60 (1996), :sal Tl Jaa sLasi sl (VE)
p. 275.

Spellenberg, Vorbemerkung zu €A o (Gl ansell (e LMl :LA;'T bl

Art. 11, Rn 27, 28. Martiny, EGBGB Art, 27, Rn 27. Spickhoff, EGBGB Art.

27, Rn 6.
Bonell, the Unidroit Principles and Transnational Law, ibid, p. 2. Bonell, An
International Restatement of Contract Law, ibid, p. 188. Arbitral Award of the
Tribunale Padova - Sez. Este / Italy, dated 11.01.2005.
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"To the extent that the law applicable to the contract has not been chosen in
accordance with Article 3, the contract shall be governed by the law of the

country with which it is most closely connected....".

Bortolloti, Ibid, p. 60 :_as (\/'\)
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Garro, Tulane J. of Int’l & Comp Law, Vol. 3 (1994), p. 111. Lando, Tulane J.
of Int’'l & Comp Law, Vol. 3 (1994), pp. 131, 141. Bonell, An International
Restatement of Contract Law, ibid, p. 188. Van Houtte, H., The Unidroit
Principles of International Commercial Contracts and International Commercial
Arbitration: Their Reciprocal Relevance, in: the Unidroit Principles for Interna-
tional Commercial Contracts: A New Lex Mercatoria? ICC publication No. 490
/1/1995, p. 183. Drobing, V., The Use of Unidroit Principles by National and
Supranational Courts, in: The Unidroit Principles for International Commercial
Contracts: A New Lex Mercatoria? ICC publication No. 490 /1/1995, p. 225.
Wagner & Moens, The Unidroit Principles of the International Commercial
Contracts, ibid, p. 83. Martiny, EGBGB Art. 27, Rn 33.
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Lando, Tulane J. of Int’l & Comp Law, Vol. 3 (1994), p. 133. Berger, Law &
Policy in International Business, Vol. 28 No. 4 (1997), p. 960. Wagner & Moens,
The Unidroit Principles of the International Commercial Contracts, ibid, p. 82.
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Unidroit Principles of International Commercial Contracts are a reliable source
of international commercial law".
"A contract shall be governed by the law chosen by the parties...". :lgaé sla Eua (V&)
ol Ll JLaall aalyallg Petz, ibid, pp. 125-128 (A+)
Wichard, RabelsZ 60 (1996), p. 282. Hartkamp, The Use of the Unidroit

Principles of International Commercial Contracts by National and Supranational
Courts, ibid, p. 256.
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Unidroit Principles, Preamble, Comment 4.b. Parra-Aranguren, Tulane Law
Review, Vol. 69 (1995), p. 1246. Ferrari, Tulane Law Review, Vol. 69 (1995), p.
1230, 1231. Wichard, RabelsZ 60 (1996), p. 285. Gopalan, Journal of Law and
Commerce, Vol. 23 (2004), p. 160. Bonell, An International Restatement of
Contract Law, ibid, p. 211.
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The reasons why this tribunal considers the Unidroit Principles to be the central
component of the general rules and principles regarding international contractual
obligations and enjoying wide international consensus, which constitute the
proper law of the Contracts, are manifold:
(1) the Unidroit Principles are a restatement of international legal principles
applicable to international commercial contracts made by a distinguished group
of international experts coming from all prevailing legal systems of the world,
without the intervention of states or governments, both circumstances redound-
ing to the high quality and neutrality of the product and its ability to reflect the
present stage of consensus on international legal rules and principles governing
international contractual obligations in the world, primary on the basis of their
fairness and appropriateness for international commercial transactions falling
within their purview;
(2) at the same rime, the Unidroit Principles are largely inspired (by) an
international uniform law text already enjoying wide international recognition
and generally considered as reflecting international trade usages and practices in
the field of the international sales of goods, which has already been ratified by
almost 40 countries, namely, the 1980 Vienna Convention on the International
Sale of Goods;
(3) the Unidroit Principles are specially adapted to the Contracts being the
subject of this arbitration, since they cover both the international sale of goods
and supply of services;
(4) the Unidroit Principles (see their preamble) have been specifically conceived
to apply to international contracts in instances in which, as it is the case in these
proceedings, it has been found that the parties have agreed that their transactions
shall be governed by general legal rules and principles; and
(5) rather than vague principles or general guidelines, the Unidroit Principles are
mostly constituted by clearly enunciated and specific rules coherently organized
in a systematic way".
It also says:
"on the basis of at least two grounds, this tribunal would not have been thereby
prevented from referring to the Unidroit Principles as part of the law applicable
to the Contracts in absence of an express or implicit choice of law stipulation:
(1)... The Contracts are governed, as a result of a preliminary finding, by general
rules and principles regarding international contractual obligations enjoying wide
international consensus, i.e. they are not governed by any discrete domestic or
= national law. In consequence, in the present case, no clash between any discrete
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municipal law and the Unidroit Principle is possible; and

(ii) the application of the Unidroit Principles does not depend on their self-given
criteria of application, but on the powers vested with this tribunal under art.
13(3) of ICC Arbitration Rules, which are not limited to the "voie indirecte" and
authorize it to directly determine the applicable law it deems more appropriate
to govern the merits, i.e., in this case the general legal rules and principles
regarding international contractual obligations enjoying wide international
consensus, including, without limitation, the Unidroit Principles as an adequate
restatement and expression of such general legal rules and principles".
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Bridge, M. G., Uniformity and Diversity in the Law of International Sale, Pace
International Law Review, (Spring 2003), p. 83. Komarov, Remarks on the
Applications of the Unidroit Principles, ibid, p. 162. Perillo, Fordham L. Rev.,
Vol. 63 (1994), p. 283. Perales Viscasillas, M. del Pilar, Unidroit Principle of

International Commercial Contracts: Sphere of Application and General Provi-
sions, Arizona J. Int'l & Comp. L., Vol. 13 (1996), p. 396 - 399.
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Garro, Tulane J. of Int’l & Comp Law, Vol. 3 (1994), p. 104. : k3 (/\‘\)
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"The reference to the UNIDROIT Principles does not exceed the scope of the
Terms of Reference. One of the issues presented to the Tribunal was whether
general principles of international law apply to this dispute. That Cubic disagrees
with the Tribunal’s response to the question posed by the Parties is not a reason
to find that the Tribunal addressed issues beyond the scope of the Terms of
Reference....

The Tribunal’s reference to and application of the UNIDROIT Principles and
principles such as good faith and fair dealing do not violate Article V(1)(c). The
Tribunal applied these principles to differences contemplated by and falling
within the terms of the submission to arbitration and therefore the Award does
not violate Article V(1)(c)"
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Petz, ibid, p. 135. Bonell, the Unidroit Principles and Transnational Law, ibid, p.
5. Bonell, An International Restatement of Contract Law, ibid, pp. 211-212..
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recourse to the {Unidroit} Principles is not purely and simply the same as
recourse to an actually existing international commercial usage".
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"those general principles and rules of law applicable to international contractual
obligations which qualify as rules of law and which have earned a wide
acceptance and international consensus in the international business community,
including notions which are said to form part of a lex mercatoria, also taking

into account any relevant trade usages as well as the UNIDROIT Principles, as
far as they can be considered to reflect generally accepted principles and rules"

Petz, ibid, p. 136. : (‘\ \‘)
BV (‘\ i)
Petz, ibid, p. 135. Van Houtte, The Unidroit Principles as a Guide to Drafting

Contracts, ibid, p. 118. Van Houtte, The Unidroit Principles of International
Commercial Contracts and International Commercial Arbitration, ibid, p. 184.
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Gopalan, Journal of Law and Commerce, Vol. 23 (2004), p. 162. Nguyen, Ibid,
p. 628. Jolivet, Ibid, p. 72.
Schilf, Ibid, p. 332 : k) (‘\‘\)
s sla il g (‘\V)
"In so far as any matters are not covered by the foregoing provisions, this
contract is governed by the following, in descending order of precedence: the
United Nations Convention on Contracts for the International Sale of Goods,

the UNIDROIT Principles...", cited in: Gopalan, Journal of Law and Commerce,
Vol. 23 (2004), p. 161. Bortolloti, Ibid, p. 63.

Bortolloti, Ibid, pp. 61-63 : kil (4A)
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Petz, ibid, p. 146, 147. : Ll (\ . )
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The parties shall be free to agree upon the rules of law to be applied by the
Arbitral Tribunal to the merits of the dispute. In absence of any such
agreement, the Arbitral Tribunal shall apply the rules of law which it
determines to be appropriate”.
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Parra-Aranguren, Tulane Law Review, Vol. 69 (1995), p. 1247. Berger, Law &
Policy in International Business, Vol. 28 No. 4 (1997), p. 960. Baron, Do the
Unidroit Principles of International Commercial contracts form a new lex
mercatoria, ibid, p. 8. Garro, Tulane J. of Int’l & Comp Law, Vol. 3 (1994),
pp. 98, 114. Petz, ibid, p. 68. Bonell, the Unidroit Principles in Practice - the
Experience of the First Two Years, ibid, p. 2. Drobnig, The Use of Unidroit
Principles by National and Supranational Courts, ibid, p. 225.
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Garro, Tulane J. of Int’l & Comp Law, Vol. 3 (1994), pp. 119-120. Berger, Law
& Policy in International Business, Vol. 28 No. 4 (1997), p. 986.
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Parra-Aranguren, Tulane Law Review, Vol. 69 (1995), p. 1250, 1251. Bridge,
Pace International Law Review, (Spring 2003), pp. 84, 85. Bonell, the Unidroit
Principles and Transnational Law, p. 2. Bonell, An International Restatement
of Contract Law, ibid, pp. 189 - 192.
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Baptista, Tulane Law Review, Vol. 69 (1995), p. 1220, 1223. Garro, Tulane J.
of Int’l & Comp Law, Vol. 3 (1994), p. 118. Perales Viscasillas, Arizona J. Int’l
& Comp. L., Vol. 13 (1996), p. 420. Wagner & Moens, The Unidroit Principles
of the International Commercial Contracts, ibid, p. 81.
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Baptista, Tulane Law Review, Vol. 69 (1995), p. 1223. Garro, Tulane J. of Int’l
& Comp Law, Vol. 3 (1994), p. 115. Bridge, Pace International Law Review,

(Spring 2003), p. 82. Komarov, Remarks on the Applications of the Unidroit
Principles, ibid, p. 163.
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Bonell, An International Restatement of Contract Law, ibid, p. 199. The
Resolution on Transnational Rules adopted by the international Law Assossia-
tion at its 65th Conference in 1992: "The fact that an international arbitrator
has based an award on transnational rules (general principles of law, principles
common to several jurisdictions, international law, usages of trade, etc.) rather
than on one law of a particular State should not in itself affect the validity or
enforceability of the award;

(2) where the parties have remained silent concerning the applicable law", cited in:
Berger, Law & Policy in International Business, Vol. 28 No. 4 (1997), p. 980.
Bonell, An International Restatement of Contract Law, ibid, pp. 201 - 202.
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Petz, ibid, p. 141. Komarov, Remarks on the Applications of the Unidroit
Principles, ibid, p. 163.

Garro, Tulane J. of Int’l & Comp Law, Vol. 3 (1994), p. 120. : (\ \ E)
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The Tribunal will apply those general principles and rules of law applicable to
international contractual obligations which qualify as rules of law and which
have earned a wide acceptance and international consensus in the international
business community, including notions which are said to form part of a lex
mercatoria”.

NAAT/AYAN a5, gl 5 lasll Goa) dulill aSasll daSas ol )3 La_._:l bl
daslsll L gull ﬁS;;.H Lolao §J|)§J A‘\‘\‘\/‘\i\/‘\ a5 ‘\‘\‘\V/A/\\V N EY)
/\‘\ Folis salall \ﬂﬂA/\OY ass g_“.\,f\l alasl g‘ delinlly 3,lanl 43,3
.\°\°\‘\/V/YV gl uball \‘\‘\V/\‘~\‘ ﬁ_“q)J‘\‘\V\/i
:J.La;l(\\"\)
Unidroit Principles, Art. 1-5, Comment 2. Perales Viscasillas, Arizona J. Int’l &
Comp. L., Vol. 13 (1996), p. 427.
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2. The Arbitral Tribunal shall decide in accordance with the" :lgad sla Il (VA
rules chosen by the parties in the arbitration agreement or subsequently u;ltil

the Arbitral Tribunal is constituted.
3. In the absence of an agreement pursuant to paragraph 2, the Arbitral

Tribunal shall choose the rules with which the subject matter of the dispute has
its closest connection."

Garro, Tulane J. of Int'l & Comp Law, Vol. 3 (1994), pp. 118-119. : )1} (V1 4)
Komarov, Remarks on the Applications of the Unidroit Principles for
International Commercial Contracts and International Arbitration, ibid, p. 158.
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Unidroit Principles, Preamble, Comment 5. Parra-Aranguren, Tulane Law
Review, Vol. 69 (1995), p. 1246. Garro, Tulane J. of Int’l & Comp Law, Vol. 3
(1994), p. 114. Wichard, RabelsZ 60 (1996), p. 294. Perales Viscasillas, Arizona
J. Int’'l & Comp. L., Vol. 13 (1996), p. 403.
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Wichard, RabelsZ 60 (1996), p. 296. Hartkamp, The Use of the Unidroit
Principles of International Commercial Contracts by National and Suprana-
tional Courts, ibid, p. 258. Wagner & Moens, The Unidroit Principles of the
International Commercial Contracts, ibid, p. 83.

Perales Viscasillas, Arizona J. Int’l & Comp. L., Vol. 13 (1996), :ells 3 oKy
b, 403
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Perillo, Fordham L. Rev., Vol. 63 (1994), p. 283. Perales Viscasillas, Arizona J.

Int’l & Comp. L., Vol. 13 (1996), p. 403. Wagner & Moens, The Unidroit
Principles of the International Commercial Contracts, ibid, p. 81.
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Gebauer, M., Uniform Law, General Principles and Autonomous Interpreta-
tion, Uniform Law Review (2000-4), also available on the internet:, p. 691.
Amin Dawwas, Uniform Interpretation Under Article 7/1 of CISG, Dirasat
(Shar’ia and Law Sciences), Vol. 25, No. 1, 1998, pp. 206 - 225, at 206.
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Gebauer, Uniform Law Review (2000-4), ibid pp. 686, 687. Garro, Tulane L.
Rev., Vol. 69 (1995), p. 1154.
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Bridge, Pace International Law Review, (Spring 2003), pp. 81, 85. Bonell, An
International Restatement of Contract Law, ibid, p. 79.
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Unidroit Principles, Preamble, Comment 6. Petz, ibid, p. 105. : (\ \‘\‘)
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Bonell, An International Restatement of Contract Law, ibid, pp. 76, 77. Perales
Viscasillas, Arizona J. Int’l & Comp. L., Vol. 13 (1996), p. 400, 404, 411.
Perillo, Fordham L. Rev., Vol. 63 (1994), p. 283. Wagner & Moens, The
Unidroit Principles of the International Commercial Contracts, ibid, p. 81, 83.
Hartkamp, The Use of the Unidroit Principles of International Commercial

Contracts by National and Supranational Courts, ibid, p. 258.
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Petz, ibid, pp. 94, 95, 96. Garro, Tulane L. Rev., Vol. 69 (1995), p. 1156 ff.
Zeigel, The UNIDROIT Contract Principles, CISG and National Law, ibid, pp.
6, 8. Bonell, the Unidroit Principles of International Commercial Contracts and
CISG -- Alternative and Complementary Instruments?, ibid, pp. 5, 6. Borisova, B.

Remarks on the Manner in Which the UNIDROIT Principles May Be Used to
Interpret or Supplement Article 75 of the CISG, 2004, available on the internet:
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the provisions of the Convention and its general® g3l 3
principles, now contained in the Unidroit Principles of Internatior;al
«"Commercial Contracts, are perfectly suited to resolving the dispute
ad, Lol aLal Loal Ll aSssl dSae 8 Llal s Sl
G L8 o) Tl sda o Ge adLl o' il ) Al s VAAV/AANY
foobiall sda ) Lol ails O wdall e Ol 3 ydlie | gsunid) foulie
) Lwlol) ole g gl alane iy Ll Lo Leloa] (S5 Lasliiels
Although this Tribunal did not determine that the Unidroit" " .agall
Principles shall directly be applied, it is nevertheless informative to
refer to them because they are said to reflect a world-wide consensus in
L) " most of the basic matters of contract law
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"the Arbitral Tribunal ... decided to turn to the UNIDROIT Principles which it

considered to "provide useful complement to fill the lacuna and allow to find
proper solutions".
gy (\ ¢ )
Bonell, The Unidroit Principles and Transnational Law, ibid, p. 9. Bonell, An
International Restatement of Contract Law, ibid, p. 78, "(t)he only condition which
needs to be satisfied is to show that the relevant provisions of the UNIDROIT
— Principles are the expression of a general principle underlying CISG".
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Article 78 of the CISG, while granting the right to interest, is silent on the
— question of the applicable rate. ... there is a true gap in the Convention within
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the meaning of Article 7(2) so that the applicable interest rate should possibly
be determined autonomously in conformity with the general principles under-
lying the Convention .... This ... view is to be preferred, not least because the
immediate recourse to a particular domestic law may lead to results which are
incompatible with the principle embodied in Art. 78 of the CISG, at least in the
cases where the law in question expressly prohibits the payment of interest. One
of the general principles underlying the CSG is that of ’full compensation’ of
the loss caused (cf. Art. 74 of the CISG). It follows that, in the event of failure
by the debtor to pay a monetary debt, the creditor, who as a business person
must be expected to resort to bank credit as result of the delay in payment,
should therefore be entitled to interest at the rate commonly practiced in its
country with respect to the currency of payment, i.e. the currency of the
creditor’s country or any other foreign currency agreed upon by the parties (cf.
Art. 7.4.9 of the Principles of International Commercial contracts prepared by
the International Institute of the Unification of Private Law (UNIDROIT), ....
The information received from the Deutsche Bundesbank is that the average
’prime borrowing rate’ for US dollars in Germany in the period in question
was 6.25 %. The interest due from the respondent should be calculated at that
rate"
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The Arbitral Tribunal held that the interest rate is a matter governed but not
expressly settled by CISG. Therefore, it must be settled in conformity with the
general principles on which the CISG is based (Art. 7(2) CISG). Referring to
Arts. 78 and 74 CISG, the arbitrator found that full compensation is one of the
general principles underlying the CISG. In relations between merchants, it is
expected that the seller, due to the delayed payment, resort to bank credit at the
interest rate commonly practiced in its own country with respect to the currency
of payment. Such currency may be either the currency of the seller’s country, or
any other foreign currency agreed upon by the parties. The Arbitral Tribunal
observed that this solution is stated also in Art. 7.4.9 of the UNIDROIT
Principles of International Commercial Contracts. The interest rate awarded was
therefore the average prime rate in the seller’s country (Austria), with respect to
the currencies of payment (US dollars and German marks)”.

Gebauer, Uniform Law Review (2000-4), ibid p. 694. : sl (\ EV)
Garro, Tulane L. Rev., Vol. 69 (1995),p. 1153, 1159 : ki (\ ¢ 5.)
Nguyen, Ibid, pp. 626, 627 :cll3 w359 (\ ¢ 0)
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