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The Ordinance stated that "The King orders that each captain or licutenant be held (\’)
responsible for the abuses, ills and offences committed by members of his company,
and as soon as he receives any complaint concerning any such misdeed or abuse, he
brings the offender to justice so that the said offender be punished in a manner
commensurate with his offence, according to these Ordinances. If he fails to do so
or covers up the misdeed or delays taking action, or if, because of his negligence or
otherwise, the offender escapes and thus evades punishment, the captain shall be
deemed responsible for the offence as if he had committed it himself and shall be
punished in the same way as the offender would have been".

See:

- L.C. Green, "Command Responsibility in International Humanitarian Law", Transna-
tional Law and Contemporary Problems 5, (Fall - 1995), p. 321. - Emily Langston, "The
Superior Responsibility Doctrine in International Law: Historical Continuities, Innova-
tion and Criminality: Can East Timor’s Special Panels Bring Militia Leaders to Justice?",
International Criminal Law Review 4 (2), (2004), p. 149. 2)
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Hugo Grotius, The Law of War and Peace, b.k. 2. ch. 21, sec. II (Francis W. (\‘)
Kelsey Trans., Bobbs-Merrill - 1925), p. 1625.
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In re Yamashita, 327 U.S. 13-14 (1946). (i)
Dl eadl sia Jsa Jeamdil o sy3al

- Arthur T. O’Reilly, "Command Responsibility: A Call to Realign the
Doctrine with Principles of Individual Accountability and Retributive
Justice", Gonzaga Law Review 40, (2004 - 2005), p. 130;

- B.D. Londrum, "The Yamashita War Crimes Trial: Command Responsi-
bility Then and Now", Military Law Review 149, (1995), p. 283;

- Kai Ambos, ’Superior Responsibility’, in Antonio Cassese et al. eds., The
Rome Statute of International Criminal Court: Oxford University Press,
(2002), p. 825-826;

- Matthew Lippman, "Humanitarian Law: The Uncertain Contour of Com-
mand Responsibility", Tulsa Journal of Comparative and International Law
9, (Fall - 2001),p. 9-12; - Michael L. Smidt, "Yamashita, Medina, and
Beyond: Command Responsibility in Contemporary Military Operation",
Military Law Review 164, (June - 2000), p. 177-180.
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In the words of the Commission, the accused was charged with: "Unlawfully (0)

disregarded and failed to discharge his duty as a commander to control the

operation of the members of his command, permitting them to commit brutal

atrocities and other high crimes against the people of the United States and of

its allies and dependencies, particularly the Philippines".

See:

- Eugenia Levine, "Command Responsibility: The Mens Rea Required",
Global Policy Forum, (February - 2005), p. 15;

- L.C. Green, note 2, p. 336;

- Robert Cryer, 'General Principles of Liability in International Criminal
Law’, in Dominic McGoldrick et al. (eds.), The Permanent International
Criminal Court Legal and Policy Issues: Oxford, (2004), p. 259.
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The Yamashita Commission Stated that "it is absurd, however to consider a (‘\)
commander a murderer or rapist because one of his soldiers commits a murder

or rape. Nonetheless, when murder and rape and vicious, revengeful actions are
widespread offences, and there is no effective attempt by a commander to
discover and control the criminal acts, such a commander may be held
responsible, even criminally liable, for the lawless act of his troops".
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Re Yamashita, note 4, p. 14-15. (V)

The Court wrote "It is evident that the conduct of military operations by troops (/\)
whose excesses are unrestrained by the orders or efforts of the commander would
almost certainly result in violation, which it is the purpose of the law of war to
prevent. Its purpose to protect civilian population and prisoners of war from
brutality would largely be defeated if the commander of invading army could with
impunity neglect to take reasonable measures for their protection".

See:

- Ann B. Ching, "Evolution of the Command Responsibility Doctrine in the
Light of Celebici Decision of the International Criminal Tribunal for the
Former Yugoslavia", North Carolina Journal of International Law and
Commercial Regulation 25, (Fall - 1999), p. 180;

- Arthur T. O’Reilly, note 4 at 231;

- Christopher Greenwood, "Command Responsibility and the Hadzihasanovic
Decision", Journal of International Criminal Justice 2, (June - 2004), p. 599;

- Emily Langston, note 2, p. 150;

- Matthew Lippman, note 4 at 12;

- Michael L. Smidt, note 4 at 180.
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See: - Kai Ambos, note 4 at 827; (‘\)

- Ruberta Arnold, "Command Responsibility: A Case Study of Alleged
Violations of the Law of War at Khiam Detention Centre", Journal of
Conlflict of Security Law 7, (October - 2002), p. 203.

g pgiall ol il G e §oaessh Aeas Jlae o & Bulall G (V1)
S Dlssenl Go phre Liin of dasall (3 Vo Lods Ups sty 08
S sal 2as
iy foreoss Gl pagal dalllanl
So¥ Dbl oSl Tasls cleglae ol ala¥l wess Jlagh e
Covveoves oa ((VAVA —eu SI)

& ool Ao



ookl el 500 Gy cagungoe Jladl Ge sl S0l dud b Tase
pelas¥l le guls uisall Galia¥) Ll Gkl faad la

Lealel Lead 8 LS g Sl

30N Lghune Tane Gubd e Jlo lasnas (a3 AN dosdll
Jids S (5as8) Ll 8 agiall o) dun Guniae palaal e slufolly
LosSall 3 51,550 Lty pal a5 VA8 ale ool s eale
caad Ladll sda ds NAEE ale Say VAEV/Ve e elinl ubL
oot BEL 3 Beal Lbaall ale O pas o Sk Lsa
Lalaal a3k Lol ol s poy Ll Sl paiatad cpill sl
eoSh i HEiie La) S5 e J8Y1 e g SISLEY) sda g Gl gGunall
) = Oaaladll 8 (Bataan) ,5ae 528 ale oo pdsll e 4 daSaal
G —padld UL YY) s pallatall W) Ge 5SS Led S
dia LaSie Lilaes ol al LS @ 3aall sda 3 Jinde Gaiad lb Jao
s 5 cpasmsall GaSea B8 oL pash sles) LSl cudd, a3
oty o deSaall @B Gua iasSa e sl sels¥ Mae |gaud JBII
Casdy @l daly LAS (Ads seady ale e asd @l LU LoSa
OV sl 13g) gt 68 o e nall 055

oars sl (8 agliandd o3 a8 Coadl ool O ala OIS a8 Gl S

ey ¥l V3 L Jors A ok e 33510 a8y aly waasll oS
o ole 0 aghe LIS o ond Gua aagd GaedM sLuSlly I3l Ll
e Sle sas o o Oolen 18IS U Gaally Dot Jpa¥l e s
a0 uds, peddly Ulaal sda 3 st o6 05 4 sl slesyl
el ¥) Laall sa3 o) ells o uSlaall (5 ym¥l okl 1B cslS

International Military Tribunal for the Far East, The Tokyo War Crimes Trial (\ \)
(November - 1948), [hereinafter Tokyo Trials].
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See also:
- Matthew Lippman, note 4 at 20-21;
- Stuart E. Hendin, "Command Responsibility and Superior Orders in the
Twentieth Century - A Century of Evolution", Murdoch University Electro-
nic Journal of Law 10 (1), (March - 2003).

& ool Ao



sia Uk coall oslE wle €ayiy @ waly) laenie dalss sl
DKy

SIS pans oo <) Ll S cuiial 55 LSadl 0S5 el
Lo 556t 0o 115 oy JLae¥ s (el plall Gubad I o 553
e 03 LSl (55 135 Liiia alal 138 00 o) ol Lo alad) a3
Bl 28 5 21 LK) Bl e ol gl il e
Lo L) Bl cilS cndy ) SV oY et ale Lond o 33l

L alall a3bie

(Koki Hirota) :Li g Gubudl Sblal) das LA 4u) g dudd — ¢

Lo 5,380 3 oLl ZasSall 5 Dagladl s crmie By Jis
VAYY e UAJ \‘w/\J \wv&uua,m\ ‘g \4\\“\J \wvu“
(\i)b|)A|s_Q.r|u.\‘)_m£ u)lﬁJLcuLa.\.c‘J Jqlﬁ.o).ucums_ﬂ.r

oo Lo Bl slgs ale o8 OIS — LuSaall J58 LS — By o agal
Lealindl o3 30 ZuLLd 5Ll VA e elldy edialashsl) Ml yall ok
o S s Y e e UL Gl b s oSG ol 3
Sonl Leallal) Lodel) Lhitl s Ly caaslall 55055 cillaall Ll
JS Basa J cany Lol J G pdsll Sley JYEaY) s cunls 3
oo clinalill Gany (35 03 oSy olSLEBY) sia Jsa o Gudals a5 3
A el ol il 3 Jlaetl sia Jio Jt,s:*rmf ool 8054

Tokyo Trials, ibid. at 1141. (\ V)
a8 uls J)JJA.}“ L}A 6"\9;}” C:\:\Lu.l;y‘ L uj sl &93? 5 L’j u_]! C"‘)fd:ﬁl“ . e (\ i)

) Ans



Bigsd of deSaall comiels . clSLERY) sda OIS e Judu SIS i
Oo SSUL Gygmall olelayl S A3k = plal JSaus — asls O ol
(olia Y shums a2 Gl8 03 oy cdumny o) Lo 525 clSEEY) sda ¢ 535 pue
sda Jha dopd clelbaly aldl o) BOeS Ge llll ase e

O gyl

Llobuse Tane Gl Glad (o oy a3 5S4k dafan 5 elliyg

Lol 336 S Ll Vel 3 e wiesie Uil e sl ls 50l
S Ul 8 s comund cpmsioall Jadl e Sl o Gali 3020
Bl o G ) ol NS o el Ll Jad¥ sl 5 5 ol (1S
pidlae Sl coa @ilha G e Gaaioel) s¥3A e a3l Bk

NUIRENE

(Mamoru Shigemitsu) : guiaaslis dsluadl SLlall das L) 439 daudi- 0

oo Lo 5530 5 LU LasSall 3 Bl Doy sudenls oIS

oo 1S pudanali (A5 Comiall ligd lgs JMag VAE0 /€5 VALY /S
Jss Losnts dein¥) Jsall oo sae 3 €Ll 03 e clalatayl
L el gl e coall s Ll 30 Labaall 5 g Jom cslila
Lueg,g—ﬁm‘mw&aﬂuh—@mjwmbjgw
Lo el 2958 Jlsal Grantl Lobll) LaSall 5 Tpde dhings a3k

Tokyo Trials, p. 1134, 1061-1063. (\ 0)

For more details on this case, see:

- Emily Langston, note 2 at 153;

- Greg R. Vetter, "Command Responsibility of Non-Military Superior in the
International Criminal Court", Yale Journal of International Law 25,
(Winter - 2000), p. 125;

- Ilias Bantekas, "The Interest of States Versus the Doctrine of Superior
Responsibility", International Review of the Red Cross 838, (30/6/2000);

- Stuart E. Hendin, note 12.
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See:

- Kai Ambos, note 4 at 831;

- Matthew Lippman, note 4 at 22.
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Agreement for the Prosecution and Punishment of the Major War Criminals of (\ ‘\)

the European Axis, (8 August 1945), at 7. [hereinafter Nuremberg Charter]

See:

- L.C. Green, note 2 at 328;

- Michael L. Smidt, note 4 at 174;

- Mikhail Wladimiroff, "Former Heads of State in Trial", Cornell Interna-
tional Law Review 38, (Fall - 2005), p. 956.
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Control Council Law No. 10, reprinted in VI Trials of War Criminals Before the (\’\)
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the International Military Tribunal, XXII 411 (1948), pp. 546-547. [hereinafter
Nuremberg Judgment]
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Trials of War Criminal Before the Nuremberg Military Tribunals Under (\’ 0)
Control Council Law No. 10, XI 1256 (1950) (discussing United States v.
Wilhelm List et al). [hereinafter the Hostage Judgment]

The Court stated that "if he fails to require and obtain complete information, the (\’ '\)
dereliction of duty rests upon him and he is in no position to plead his own dereliction

as a defense. He may not, of course, be charged with acts committed on the order of
someone else which is outside the basin orders which he has issued", ibid. at 1271.

Ibid. at 1260. See also: (\’\/)
Bing Bing Jia, "The Doctrine of Command Responsibility Revisited",
Chinese Journal of International Law 3, (2004), pp. 3-4;

- Eugenia Levine, note 5 at 27;

Michael L. Smidt, note 4 at 183;
Stuart E. Hendin, note 12.
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As stated by the Court that "Criminality does not attach to every individual is (\’/\)
this chain of command for that fact alone. There must be a personal
dereliction. That can occur only when the act is directly traceable to him or
where his failure to properly supervise his subordinates constitutes criminal
negligence on his part. In the latter case, it must be a personal neglect
amounting to a wanton, immoral disregard of the action of his subordinates
amounting to acquiescence. Any other interpretation of international law would
go far beyond the basic principles of criminal law as known to civilized
nations".

Trial of War Criminals Before the Nuremberg Military Tribunals Under
Control Council Law No. 10, XI 462 (1950), (discussing United States v.
Wilhelm von Leeb). [hereinafter High Command Judgment]

See:

- Bing Bing Jia, ibid at 5;

- Eugenia Levine, note 5 at 21;

- Kai Ambos, note 4 at 829;

- L.C. Green, note 2 at 335;

- Matthew Lippman, note 4 at 28-31;

- Michael L. Smidt, note 4 at 161;

- Ruberta Arnold, note 9 at 203.

& ool Ao



(Hermann Roechling) by s — o

5 Lowindll Do Suall Leaall gk Ll LLAEN oo ucsdll i a3
Lol a8 Llgime fase Gy Ld LeSaall s s g oo
I Eoreos alsSlas JS (3 Gore 5uf gl lo agugdse Jladl e
lns o S alall el mte Jity olis, oS e SLEY1 ew
Ao Tallall Coadl A WLl Labia) L3l ghliall L3 clally woal
A il Liaal) bl alise e Llids 6 aaind plall sia wilS,
dan T Janll V38 Lgo Jone U G ol i Joall oo s
OIS plall s3a pans o U ecminill Glial prand pudoal 1S Eua
aasbal b oS ol el JEeY o) Sune G cds) G sl
lgad Jarl e s

e padd gay - Ol o ) il Sl LSl cad
A3a il ) Walaally Bsay ple o i O 6 Sl el
e Lad 5o mlnall sia oo 50 Lle 1o oy oS € Lags - JLaal
2 i L LSH Tabill o ) 06 clually soanll ol ol Lines
LS 25 53080 Zabead) 4l Gl 4 Gy adyl et cllebaall 3 (praantd
(T s Uy dlelaal san il

Lao e ol il elluall oSl o3 Lol sla os< clliyg

05 bal sse B Ggne Gl Lol Lol Lm0 Sk
0sSe O A J peiall Bl Lusla osaall Jadll S5yl g3l uglial

Lgad g Gugioall diln pie dllay @il padall e GIS L85 agiall 1)

France v. Roechling et al, Trials of War Criminals Before the Nuremberg (\“‘\)
Military Tribunals Under Control Council Law No. 10, XIV (1952), pp. 1135-
1136.
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- Greg. R. Vetter, note 15 at 128-130;
- Stuart E. Hendin, note 12.
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See: (VV)

- Eugenia Levine, note 5 at 7-8;

- L.C. Green, note 2 at 325;

- Yuval Shany & Keren R. Michaeli, "The Case Against Ariel Sharon:

Revisiting the Doctrine of Command Responsibility", New York University
Journal of International Law and Politics 34, (Summer - 2002), p. 817.
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Claude Pilloud et al., "Commentary on the Additional Protocol of 8 June 1977 (Y'\)
to the Geneva Conventions of 12 August 1949’, in Yues Sandos et at. (eds),
(1987), p. 1013. [hereinafter ICRC Commentary]

See also: Yuval Shany & Keren R. Michaeli, note 33 at 839.

ICRC Commentary, ibid. (YY)
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Article 7 (3) states that "The fact that a crime within the jurisdiction of the (EV)
Tribunal was committed by a subordinate does not relieve his or her superior

of criminal responsibility if he or she knew or had reason to know that the
subordinate was about to commit such acts or had done so and the superior

failed to take the necessary and reasonable measures to prevent such acts or to
punish the perpetrator thereof". Statute of the International Criminal Tribunal

for the Former Yugoslavia, UN Doc. S/RES/827, Annex, Art. 7 (3).

(9!l Al



b aan L g 30 Tlaiall 8 Taliuall o530 6 sa gL (V)
Ol 1ia e dliy oy

Ol BB sl 25 VAAY ale el pal LAl oSy s (Y)
leeSa Lt s Lolall Lgall 80l Lol cpund VARA Saais A

Ll ghane Torad (ks uagiall o (o Bl (o i 4 Tadgo il ada

(ot g B SIS G aggioe ploa oo sluilly 3080

pughas putly B uyag — Yo

S oatol e Bk o Al oia 065 o LeSaall Ljiss Liag
sy — LeSaal) Budly agalla oo Jluw Fa dwgise Jbdl e wlal
O b ¥l — elaiolls s0lal dulghare Tasal Sasaa Ll 3as adh L
Laosas b aiied Ol Gusiol LSha 30 Solanadl o Lalidl sia oS3
PN (de*facto) Sl (8 Bagage S L;| S U o(de jure) gl M
& pa (sl ol ey fia ZSaal WIS sla S8 e wie g 0
ameal) 85 aniy ons; I3 1 sy W 4 e Ssae S agial
Laall iy oadl Goa e Sobn o Tl ol aiah ¥ ged il
S Sl Al e o ghal) Gan b Juany o3 4 ey ¢ i) T
B e By — Lt g b han LS — Digne Ugs G sk
o ol s s Llan Ll aied L aen Ldaill Tl
§ Tt o) oy LB Gge lliy cgioe Jladl e 3ol
.(M)Lﬂ:@

Prosecution v. Delalic et al., Case No. IT-96-21-T, (16 November 1998), p. 139- (i/\)
140. [hereinafter Celebici Judgment]
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The Court articulated that "A superior can be held criminally responsible only (OY)
if some specific information was in fact available to him which would provide
notice of offences committed by his subordinates". Ibid. at 146.

Ibid. at 393. (OY)

As clearly stated by the Court that "There is no doubt that a superior who (02)
simply ignored information within his actual possession compelling the
conclusion that criminal offences are being committed, or about to be
committed, by his subordinates commits a most serious dereliction of duty for

which he may be held criminally responsible under the doctrine of superior
responsibility". Ibid.

Ibid. pp. 388, 391-392. (0°)
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"The lack of formal legal competence to take the necessary measures to prevent
or repress the crime in question does not necessarily preclude the criminal
responsibility of the superior". Ibid. at 395.
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- Allison Marston Danner & Jenny S. Martines, "Guilty Associations: Joint
Criminal Enterprise, Command Responsibility, and the Development of
International Criminal Law", California Law Review 93, (January - 2005),
p. 127;

- Ann B. Ching, note 8, pp. 183, 198;

- Arthur T. O’Reilly, note 4, p. 135-136;

- Cecile E.M. Meijer, "International Criminal Tribunal for the Former
Yugoslavia, Human Rights Brief (1), (Fall - 2001), p. 28;

- Greg R. Vetter, note 15, pp. 113-114, 117;

- Jared Olanoff, "Holding A Head of State Liable for War Crimes: Command
Responsibility and the Milosevic Trial", Suffolk Transnational Law Review
27, (Summer - 2004), p. 338-341;

- Jennifer M. Rockoff, "Prosecution v. Zanjil Delalic (The Celebici Case)",
Military Law Review 166, (December - 2000);

- Kai Ambos, note 4, pp. 182, 192;

- Robert Cryer, 'The Boundaries of Liability in International Criminal Law, a
"Selectivity by Stealth", in Gerry Simpson (ed.), War Crimes Law Vol. 1:
Ashgate, (2004), pp. 80, 85;

- Ruberta Arnold, note 9, pp. 201, 204-213.
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Prosecution v. Tihomir Blaskic, Case No. IT-95-14 (2000). [hereinafter Blaskic (O/\)
Judgment]

Ibid. at 301-302. (o‘\)
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Ibid. at 332. )
Ibid. 336. (W)
Ibid. at 339. See also: (‘W)

- Allison Marston Danner & Jenny S. Martines, note 57, pp. 128-129;
- Eugenia Levine, note 5, p. 41-42;

- Kai Ambos, note 4, p. 834-835;

- Matthew Lippman, note 4, p. 67-72;

- Robert Cryer, note 57, p. 84;

- Stuart E. Hendin, note 12.
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Prosecutor v. Aleksoveski, Case No. IT-95-14/1-T, 73, 75, 78. [hereinafter (‘\\‘)
Aleksoveski Judgment]

Ibid. at 78. ('\2)
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Ibid. at 80. ('\0)
See also:

- Bing Bing Jia, note 27, p. 23;

- Cecile E.M. Meijer, note 57, p. 28;

- Matthew Lippman, note 4, p. 72-77.
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Prosecution v. Slobodan Milosevic, Case No. IT-12-54-2020 (12 February (V)
2002). [hereinafter Milosevic Judgment]
For more details on this case, see:
- Greg R. Vetter, note 15, p. 136-137;
- Jared Alanoff, note 57, p. 328-329;
- Norman Cigar & Paul William, Indictment at the Hague, (2002);
- Sophia Piliouras, "International Criminal Tribunal for the Former Yugosla-
via and Milosevic Trial", New York Law School Journal of Human Rights
18, (2002).

Security Council Resolution 955, U.N. SCOR, 49 Session, U.N. Doc. S/Res/ (1A)
955 (1994).
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Statute of the International Criminal Court for Rwanda, UN Doc. S/RES/955, ('\‘\)
Annex, Art. 6 (3).
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Prosecution v. Akayesu, Case No. ICTR 96-4-1, p. 19-20. [hereinafter Akayesu (V)
Judgment]

Ibid. at 132. (V\)
The Court held that "The existence of the material possibility to control or (V\“)

intervene is, however, irrelevant if the defendant did not even try to prevent the
crimes and instead collaborated with the direct perpetrators". Ibid. at 193.
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- Auvi Singh, "Criminal Responsibility for Non-State Civilian Superior Lacking
De Jure Authority: A Comparative Review of the Doctrine of Superior
Responsibility and Paralleled Doctrines in National Criminal Law", Hastings
International and Comparative Law Review 28, (Winter - 2005), p. 280;
- Greg R. Vetter, note 15, p. 132;
- Kai Ambos, note 4, p. 836;
- Matthew Lippman, note 4, p. 84-85;
- Stuart R. Hendin, note 12.
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Prosecutor v. Clement Kayishema et al., Case No. ICTR 951-T (1999), Para. (Vi)
202.
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Prosecutor v. Alfred Musema, Judgment and Sentence, ICTR Case No. 96-13- (VV)
A (2000), p. 135.

Ibid. at 180. (VA)
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For more details on this case, see: (V‘\)

- Arthur T. O’Reilly, note 4, p. 137,

- Auvi Singh, note 73, p. 281;

- Gregory S. Gordon, "A War of Media, Words, Newspapers, and Radio
Stations: The ICTR Media Trial Verdict and A New Chapter in the
International Law of Hate Speech", Virginia Journal of International Law
45, (Fall - 2004), p. 178-179; - Jimmy Gurule, "United States Opposition to
the 1998 Rome Statute Establishing an International Criminal Court: Is the
Court’s Jurisdiction is Truly Complementary to National Criminal Jurisdic-
tion", Cornell International Law Journal 35, (November 2001 - February
2002), p. 43.
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