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"During the Persian Gulf War, perhaps in part as a result of the military’s

strict media controls, some reporters chose to avoid military press restrictions

by striking out on their own. Then on 21 January 1991, the empty vehicle of

CBS newsman Bob Simon, producer Peter Bliff, cameraman Roberto Alvarez,

and soundman Juan Caldera was found near the Saudi-Kuwaiti border, with
footprints in the sand toward the border of Kuwait. The Iraqis captured and
imprisoned Simon and his party for more than six weeks. Simon later said the

Iraqis fed him only one meal a day of bread and thin soup, had beaten him,

and had accused him of being a spy. "I think I’ll cover wars again," he told a

press conference, "but it’ll never be the same... a certain child sense of
invulnerability, it’s gone and I’ll never get it back." Other journalists as well

opted to avoid military press restrictions, and at one point as many as twenty-

eight were thought to be missing. Certainly, no one among the military or the

media wishes to see the horrors of Mr. Simon’s experience repeated". William

A. Wilcox, Jr., "Security Reviews of Media Reports on Military Operations: A
Response to Professor Lee", Army Lawyer, November, 2004, p. 15.
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"We're trying to figure out the rules of the road. We are trying to
figure out how to work with you, how to make sure you get what you
need... while protecting the national security and the safety of the men
and women in uniform."
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Linda L. Berger, "Shielding the UnMedia: Using the Process of Journalism to
Protect the Journalist’s Privilege in an Infinite Universe of Publication",
Houston Law Review, vol. 39, 2003, pp. 1374-1375.
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[I]n its role as a Trial Chamber it has a duty to limit itself to what is
strictly necessary for the purpose of deciding the issue of which it is seised
and not to indulge in academic exercises or attempt to decide issues that
may well be very interesting and related to the so-called journalistic
privilege in the multi-facets in which it is presented, but go beyond, and

have no bearing on what is really involved in, and truly relevant to, the
subject- matter of the Motion.(**V
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Prosecutor v. Brdjanin and Talic, Case No. IT-99-36-T, Decision on Motion to
Set Aside Confidential Subpoena to Give Evidence, (ICTY Trial Chamber June
7, 2002), para. 23, http://www.un.org/ICTY.
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"[n]o journalist can expect or claim that once he or she has decided to
publish no one has a right to question their report or question them on it,""*")
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"[jlournalists reporting on conflict areas play a vital role in brmgmg to the attention
of the international community the horrors and reality of the conflict.".
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"The objectivity and independence of journalists, and the media that publish their
articles or reports, cannot be taken for granted a priori as Randal’s argument
would have it, ... No journalist can expect or claim that once she or he has decided
to publish no one has a right to question their report or question them on it.".
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Megan A. Fairlie, "Rulemaking from the Bench: A Place for Minimalism at the
ICTY", Texas International Law Journal, vol. 39, Winter 2004, p. 276.
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"a vigorous press is essential to the functioning of open societies and that a too
frequent and easy resort to compelled production of evidence by journalists
may, in certain circumstances, hinder their ability to gather and report the
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"compelling war correspondents to testify before the International Tribunal on
a routine basis may have a significant impact upon their ability to obtain
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Kelly Buchanan, "Freedom of Expression and International Criminal Law: An
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Rules of Procedure and Evidence for the International Criminal Court, Nov. 2,
2000, U.N. Doc. PCNICC/2000/1/Add.1, http://www.icc-cpi.int/library/about/
officialjournal/basicdocuments/rules(e).pdf.
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Sub-rule 73(2) provides in relevant part: "Having regard to rule 63, sub-rule 5,
communications made in the context of a class of professional or other
confidential relationships shall be regarded as privileged, and consequently not
subject to disclosure, under the same terms as in sub-rules 1 (a) and 1 (b) if a
Chamber decides in respect of that class that: (a) Communications occurring
within that class of relationship are made in the course of a confidential
relationship producing a reasonable expectation of privacy and non-disclosure;
(b) Confidentiality is essential to the nature and type of relationship between
the person and the confidant; and (c)Recognition of the privilege would further
the objectives of the Statute and the Rules". Ibid.
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Eric Lieberman and Fiona Campbell, "International Tribunal Recognizes
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2003, pp. 13-14.
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"when an individual’s freedom of expression is unlawfully restricted,
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Handyside v United Kingdom, European Court of Human Rights Reports, vol.
1, (1980), p. 737 at para. 50.
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Goodwin v. United Kingdom, App. No. 17488/90, European Court of Human
Rights Reports, vol. 22, (1996), p. 123, para. 46.
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