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Whereas the terms “combatant”, “prisoner of war” and “‘civilian” are generally
used and defined in the treaties of international humanitarian law, the terms
“unlawful combatant™, “unprivileged combatant/belligerent” do not appear in
them. They have, however, been frequently used at least since the beginning of
the last century in legal literature, military manuals and case law. The
connotations given to these terms and their consequences for the applicable
protection regime are not always very clear. ... [TlThe term ‘“‘unlawful/
unprivileged combatant/belligerent” is understood as describing all persons
taking a direct part in hostilities without being entitled to do so and who
therefore cannot be classified as prisoners of war on falling into the power of
the enemy. Dormann, Knut, "The Legal Situation of “Unlawful/Unprivileged
Combatants”, IRRC, vol. 85, March 2003 Vol. 85 No 849, p. 46
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Baxter, R.R., ““So-called unprivileged belligerency: Spies, guerrillas, and
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Pictet, Commentary III, op. cit., p. 476 (\ \A)
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Prisoners of war, including those accused of war crimes against whom judicial
proceedings are instituted, are subject to the jurisdiction of United States
courts-martial and military commissions. They are entitled to the same
procedural safeguards accorded to military personnel of the United States who
are tried by courts-martial under the Uniform Code of Military Justice or by
other military tribunals under the laws of war”.
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“a. The term ’individual subject to this order’ shall mean any individual who is
not a United States citizen with respect to whom I determine from time to time
in writing that:
1. there is reason to believe that such individual, at the relevant times,
i. is or was a member of the organization known as al Qaida;
ii. has engaged in, aided or abetted, or conspired to commit, acts of
international terrorism, or acts in preparation therefore, that have caused,
threaten to cause, or have as their aim to cause, injury to or adverse effects on
the United States, its citizens, national security, foreign policy, or economy; or
iii. has knowingly harbored one or more individuals described in subparagraphs
(1) or (ii) of subsection 2(a)(1) of this order; and
2. it is in the interest of the United States that such individual be subject to this
order”.
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(“individual or mass forcible transfers, as well as deportations of
protected persons from occupied territory to the territory of the
Occupying Power or that of any other country, regardless of the motive”)

3ot Aloee



e ¥ Blhe AU sea¥) Culall Slsal) Salll Giny poad 54
asaid cllaly .(\Y\)(“absolute and allows of no exceptions”) «leliiiwyl
S sa S ) = o 5 @3 = Gl JB Ealyl e L8
sl (S ppdlEiel Jano Lo sy GLdlidl (S Lghatan O cae S 0
S phoss dss ISa s eSS e el ol aelsal Ll
¥l wul)i ol Ll aS,6Y) Suatadl oYl as dulayy) clilaal
Slela¥l o Lealad baws Lulasy) Jlac¥! G agieSlae Suaidl
L5031 aSlaall Al LSlaall ) pgonaiiy cpasmall palis 3 Loasl
ab¥sl palaia¥ psls e gl S pasaIad S Y astell aLY o
S Ry 68 iatall 3l Lasgad ol £S5 acl i3 pgnle kil cBatl
Lyl ol o al (Eallae ) BLAYL Daadl selsd bl
L aSlae Lol Yoo\ Luads VY 3 2odall il ¥l oI
sl SeY Wl el Gua (GulSiaall clblas 4 Lpd Lélen Y dala
;:.L,Zd\ Saabd Coaliall Hae e )" ik Lo Gle 4o () 3,38 (3 dalye
pSlae (3 e clsSlaall (3 Lale Blaall ol fguliey 453080
Voad, gLl Loy o8 saae a88 Jadlly TS aY) saatall LY )
/Y /YY ol Military Commission Order No.1) & Suuall aSlaall ol
8,58 g0l WSl Yoo} uiadgd VY S Tosall ulil 5B Nas Y - Y
b5 psSne o DSl pSlaall JSiS of e DL e Soa @ pba
(Section L Swe Luals (5 of cas 3 Gl lae Lass (Section 4-A-3)
ad gicbuny Ggeaally (Section 4-B-1) elea¥l by 06 of ey 4-A-4)

Pictet, Commentary IV, op. cit., 279. (\ A \)
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“Given the danger to the safety of the United States and the nature of

international terrorism, and to the extent provided by and under this order, I

find consistent with section 836 of title 10, United States Code, that it is not

practicable to apply in military commissions under this order the principles of

law and the rules of evidence generally recognized in the trial of criminal cases

in the United States district courts.”
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“Orders and regulations issued under subsection (b) of this section shall
include, but not be limited to, rules for the conduct of the proceedings of
military commissions, including pretrial, trial, and post-trial procedures, modes
of proof, issuance of process, and qualifications of attorneys, which shall at a
minimum provide for... (8) submission of the record of the trial, including any
conviction or sentence, for review and final decision by me or by the Secretary
of Defense if so designated by me for that purpose”.
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