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Legal Consequences for States of the Continued Presence of South Africa in (i)
Namibia, Advisory Opinion, ICJ Reports (1971), p. 47; Fisheries Jurisdiction
(United Kingdom v. Iceland), Jurisdiction of the, Court, Judgment, ICJ

Reports (1973), p. 18 and Interpretation of the Agreement of 25 March (1951)
between the WHO and Egypt, ICJ Reports (1980), pp. 95-96.
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The Court held that “if a State exercises its rights to terminate or suspend the (\ i)
operation of a treaty on the ground of the violation by the other party of a a
provision essential to the accomplishment of the object or purpose of the treaty
it is exempted vis-.-vis the other States, from a rule of treaty law because of the
breach by that other State of a different rule of treaty-law. But if the two rules
in question also exist as rules of customary international law, the failure of one
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apply the other rule”. ICJ Reports, (1986), p. 95, para. 178.
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The United States representative in the Security Council stated that “...This (\ 0)
Treaty or any international treaty cannot be abrogated, cannot be nullified,
cannot be modified either in fact or in effect by the Security Council of the
United Nations. The Treaty can be abrogated or altered only by agreement of

all of the signatories themselves or in accordance with its terms”, U.N. Security
Council Off. Rec. 1096th meeting, Feb. 25, 1964.
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The commission stated that the paragraph ‘““defines the kind of breach which (i'\)
may give rise to a right to terminate or suspend the treaty. Some authorities
have in the past seemed to assume that any breach of any provision would
suffice to justify the denunciation of the treaty. The Commission, however, was
unanimous that the right to terminate or suspend must be limited to cases
where the breach is of a serious character... Clearly, an unjustified repudiation
of the treaty not sanctioned by any of the provisions of the present articles -
would automatically constitute a material breach of the treaty; and this is
provided for in sub-paragraph (a) of the definition. The other and more general
form of material breach is that in sub-paragraph (b) and is there defined as a
violation of a provision essential to the accomplishment of any object or
purpose of the treaty”. YBILC, Vol. II, (1966), p. 255.

sia 8) Bl (o Jand aly sa LS paill o wldly Joall o SAL suaag
osSiall patll e (@) S8 5 Byl (el 38 ) oo Yau (3aalaal

\VY (9 gazel) Ao



Land csia Gabs o Laaldd L33 Cpia Sl Glay golannd) Ledl,
(Veslay Glaall (asa) Taaly llae sad goeaiall Sual Lubid
Jlasbs Lobelal Zallae Jle Laglynls L Csin wand of LeSaall oie
Y Lgate S8 paly LS il e Lolad) Lianll ) Lgin )08

LD L Gsia U8 e Lsass YA wn

L 231 Lhaan 30 LAY1 Syseall a3y JIAYT G SAL aany
bl e a5 ey dbsasa pras Sa bl el o6 Of S Y
0 oS o s Laily Bualaadl Gogad a8y Dllbell & 3l AY
oaol) o sualaall Giaa 3udat) Ll wlSal JYAY) o8 y s Saaladll
O5S e Ll dgie (asally Sualaall saa Vil Liyae al a5 ey -lgie
Lo Laually saalaall Caugd Lol

Csaaliall pageal b HShe S 0 Lhe (auilly sualaall Cisa o
A3 0 Y Lay o dee Gaoal Gl Hean ¥ cluabaadl Gan oS
il s LS o a saaladl Cilualy saabiall sk S S5ime o Ll
i Gy - Vsuatad Sl @il SLLY) ol iy S o)
CHaa¥l 3a5 o0 Ushial I gude Jars SLBYI Jsull aal el_:.s REREN
Sl Ugall 638 ey el o8 Buabaall e T8 pall ) o AY) Ugall s 3
Baabiall (o sty Jaadl (885 con Jaal igo Gl;:;‘xl;j

Ciagll ol ileall clgraall (an I ud 95 I 1 Jgd o b
Gubl Sme Gl o3 ey (s 0AT (A Ugs e Al Saalaall (8 Jsaal (e
el 5 Baabaal ooyl wie &ul sufiad 38 Lo Gillay J<8 Sasleal (o sead
Lol L o Upall a3 o el Uiy Sualaall Jaadl (3550 Dgull sigd L

Lo Wb lee paill danbk e oIS aly goaeadl DAY Je LeSaall oS, a8y (EV)
ICJ Reports, (1971), p.47 .4l Luad

ICJ Reports (1971), p. 50, para. 104. (¢A)
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The Court held that “There must be a distinction, even in the case of a treaty of (0 )
friendship, between the broad category of unfriendly acts, and the narrow category of

acts tending to defeat the object and purpose of the Treaty. That object and purpose is

the effective implementation of friendship in the specific fields provided for in the

treaty, not friendship in a vague general sense”’. ICJ Reports, (1986), p. 273.
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“The great majority of writers recognize that the violation of a treaty by one

party, may give rise to a right in the other party to abrogate the treaty or

suspend the performance of its own obligations under the treaty. A violation of

a treaty obligation, as of any other obligation, may give rise to a right in the

other party to take non-forcible reprisals and these reprisals may properly

relate to the defaulting party‘s rights under the treaty”. II Year book of

International Law commission, (1963), pp. 204-205.
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“..injured State means any a right of which is infringed by the act of another
State, if that act constitutes, . . . , an internationally wrongful act of that State. .
In particular, “injured State means (a) if the right infringed by the act of a State
arises from a bilateral treaty, the other State party to the treaty; (b) if the right
infringed by the act of a State arises from a judgment or other binding dispute
settlement decision of an international court or tribunal, the other State or States
parties to the dispute and entitled to the benefit of that right; (c) if the right
infringed by the act of a State arises from a binding decision of an international
organ other than an international court or tribunal, the State or States which, in
accordance with the constituent instrument of the international organization
concerned, are entitled to the benefit of that right; (d) if the right infringed by
the act of a States arises from a treaty provision for a third State, that third
State; (e) if the right infringed by the act of a State arises from a multilateral
treaty or from a rule customary law, any other State party to the multilateral
treaty or bound by the relevant rule of customary international law, if it is
established that: (i) the right has been created or is established in its favour; (ii)
the infringement of the right by the act of a State necessarily affects the
enjoyment of the rights or the performance of the obligations of the other States
parties to the multilateral treaty or bound by the rule of customary international
law; (iii) the right has been created or is established for the protection of human
rights and fundamental freedoms; (f) if the right infringed by the act of a State
arises from a multilateral treaty, any other State party to the multilateral treaty ,
if it is established that the right has been expressly stipulated in that treaty for
the protection of the collective interests of the States parties thereto. .. In
addition, “injured state means, if the internationally wrongful act constitutes an
international crime . . .” YBILC, Vol. II Part Two, (1985), p. 25.

VAN (9 gazel) Ao



LY e © plada¥l Aaall gl i s AT Uss 6T Jsin — ¥
PP OIS 13 Lol Lpaay of LS Sualaadl (o guaiy Josd)
s it S 385 Loally L 1S Butalaall (o g s 03
Saalaall 5 SLI G guady
Janll (8355 o dlaall Lpull 5ud Bualaall L5 LYY Joull < — ¥
YAV claia¥) Gy (leadns i Lasan) aalaall apuniy
.(OV)JB}U S
Y a8l o shs - Aaall Ul sia pe ag3lEay 3lats Lo — L)
Aaal gl pe Saalaal Gladi G Slealdl Be Jaidal Sia
e pulae elis] 483y oo Suabaall colS 13 JE Josw o
Sualaall o gy Janll Cidgs a0 Jpull s 3AT Ala L 4l
Ble Jodu ¥ a8l 138 ol Usall Ugall ps agslEMal Lol
oulaall 13¢) Lalall BLYI o Usall Ul
ouly (0o Lo LlLE (335l 1aas . BLLY) auan G Laad Ly —
Logo Baalaall GLLT poan oI5 w3 cloabeall 3 oy
O o 4 s il o uall claalae Jio lge subse dudl
DAY 06 o S Y 3] a8l e g il g bilis s
R AT eonYl GLLY ey Lo @ g0 Ll Liyasm
Jasll (8350 Jovw MW Saalrall 3 LeSsia ol Ll
LY e O Bualaall (o gals
S L Baalaall ogals Jaall a5y e @Y G SAL aag
Uil Ugall po LY Joull poan O Lasd o SLLY poas G L
Uil Ypal & cals 3 DAY <) SLLYI o ols] 83 a5k Y
pebied Aaal) Usall o 5t s GLLYI e o 3 Ll dsasa

Jimenez de Arechaga, 159 Hague Recueil, (1978), p. 82. (OY)
Jomma, op. cit., p. 140. (° i)
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The Court decided that "To contend, on the basis of a principle of unanimity (°0)
which applied in the League of Nations, that in this case revocation could only

take place with the concurrence of the Mandatory, would not run contrary to

the general principle of law governing termination on account of breach, but

also a postulate an impossibility. For obvious reasons, the consent of the
wrongdoer to such a form of termination cannot be required". ICJ Reports,
(1971), p. 49.

Lauterpacht, 1., Oppenheim‘s International Law‘, eighth ed, (1955), p. 948. (0'\)
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The Court held that "The silence of a treaty as to the existence of such a right (0/\)

cannot be interpreted as implying the exclusion of a right which has its source

outside of the treaty, in general international law, and is dependent on the

occurrence of circumstances which are not normally envisaged when a treaty is
concluded", ICJ reports, (1971), p. 47.

ICJ Reports (1972), p. 46. (o‘\)
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Case Concerning the Gabcikovo-Nagymaros Project, (Hungary/Slovakia), 1CJ (V\)
Reports, No. 92, (1997), p. 54, para. 101.
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Article (24) stated that: “(1) If any High Contracting Party should become (V- Y)
engaged in war, such High Contracting Party may, if considers the naval
requirements of His defence are materially affected, suspend, in so far as He is
concerned, any or all of the obligations of the present Treaty, provided that He
shall promptly notify the other High Contracting Parties the circumstances
require such suspension, and shall specify the obligations it is considered
necessary to suspend. (2) the other High Contracting Parties shall in such case
promptly consult together, and shall examine the situation thus presented with
a view to agreeing as to the obligations of the present treaty, if any, which each
of the said High Contracting Parties, may suspend. Should such consultation
not produce agreement, any of the said High Contracting Parties may suspend,
in so far as He is concerned, any or all of the obligations of the present treaty,
provided that He shall promptly give notice to the other High Contracting
Parties of the obligations which it is considered necessary to suspend. (3) On
the cessation of hostilities, the High Contracting Parties shall consult together
with a view to fixing a date upon which the obligations of the Treaty which
have been suspended shall again become operative, and to agreeing upon any
amendments in the present Treaty which may be considered necessary.”
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