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An article need not be actually manufactured by the owner of the trade mark it

begin that it is manufactued under his supervision and according to his
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accordance with the owner’s directions and instructions".
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I think it is free from doubt that the the [plaintiffs] really vitiated their own trade (\ ‘\)
mark as registered. It was an attempt to assign a trade mark in gross, a thing which
cannot be done. By registration they affected to tell the public that goods in the

class and of the description specified, marked with the registered mark, were their
goods; that is to say, manufactured, or at least put on the market by them. But in
reality, with their assent, the mark was, in practice, adhibited to goods which were

not put on the market them, but manufactured by or which were of composite
manufactured and put on the market by the [defendants].

A trade mark ...... is simply an intimation upon the goods that they are the (Y )
goods of the owner of the mark.
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" The main purpose of the contract was to transfer from camplainant company
Dr. Campbess the right to use the word Antiphlogistine as a trade - mark for his
preparation, which, by agreement, was not to be in "liquid from" There was no
transfer to him of complainat’s business, or any part of it , and no license to
operate at complainant’s place of business . The sole purpose was to separate
what complainant called its trade - marke reserving to itself the right to use it on
its preparation in liquid form and transfering it to Dr. Campbell for his use on
preparation not in liquid form . This contract betrays a false conception of the
character of trade mark can not be assigned, or its use licensed, except as
incidental to a transfer of the business or property in connection which it has
been used . An assignmint or license without such a transfer is totally
inconsistent with the theory upon which the value of a trade - mark depends and
its appropritation by an individual is permitted . The essential value of trade
mard is that it identifies to the trade the merchandise upon which it as of a
certain origin , or as the propery of a certain appears person .
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J.Adams, A. Prichard Jones, Franchising, Practice and precedents in business (YO)
formant franchising, Third edition, Butterworths, 1990, p.21.
"this case has never actually been declared no longer to be good law".
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[A trade mark is .....a mark L laal aldladl 6l o V-TA Sala) 5 elld
used or proposed to used in relation to goods for the purpbse of
indication, or so as to indicate, a connection in the course of a trade
between the goods and some person having the right either as proprietor
or as registered user to use the mark].
eoadl Slal a8s Lolal bl 6l e V=YY Balall an8ay
(g orall) soladll Jaall po sl g Looladll Lodall 5 8 yaill (g hulasyl
(a registered trade mark should be, and should be «ic Jiaas i
deemed always to have been, assignable and transmissble either in
connection with the goodwill of a business or not).
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Sectin 28 of the Trade Mark Act 1938. (YY)
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Lord Doplock in the Advocate Case difine the elements of the Passing off action

as cousist ing of 1) Misrepresentation 2) made by atraden in the course fo a
trade 3) to prospoctive customers of his or ultimate consrmers of goods or
services supplied by him 4) which is calculated to ingure the business or good

will of another trader (in the sense this is a reasonably foreseeable consequence

and 5) Which causes actual damage to a business or good will of the troden by
whw the action is brought or (in a quiatimet action) will probably do so. Unless

a case falls within these five principles a plaintiff cannot succel . See also
stringfellow V.Me Cain Foods (GB) Ltd (1984) RPC at 533.
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Grover C. Grismore, "the Assignment of trademarks and tradenames", (\’/\)
Michigan law review, vol. 30. P. 489.
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Lalanne V. F.R. Arnold & Co., 39 F. 2d 269, C.C.P.A. 1930. American (Y\)

Dirigold crop . V. Dirigold Metals corp., 125 F. 2d. 446, C.C.A.6™ cir. 1942.
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1921.
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"Where a registered mark or a mark sought to be registered is or may
be used legitimatately by related companies, such use shall inure to the
benefit of the registrant or applicant for registration, and such use shall
not effect the validity of such mark or of its registration, provided such

mark is not used in such manner to deceive the public".

SVl ol Wanal) @by sl e £0 sulall cdse 3y
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(The term "related company" means any person whose use of a mark
is controlled by the owner of the mark with respect to the nature and

quality of the goods or services on or in connection with which the

mark is used).
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Dawn Donut Co.v.Hart’s Food Stores,inc, United States Court of :{..A3 b-“b (YY)

Appeals, Second Circuit, 267F.2d 358" 1959.

Dlesh LeeSs olia 8 el e daSaall oyae ady
The critical question .... Is whether the plaintiff sufﬁciently policed and inspected
its inspected its licenees operations to guarantee the quality of the products they
sold under its tradermark to the public...
The absence, however, of an express, of an express contract right to inspect and
supervice a licensee’s operations does not mean that the plaintiff’s method of
licensing failed to comply with the requirements of the Lanham Act. Plaintiff
may in fact have exercised control in spite of the absence of any express grant by
licensees- of the right to inspect and supervise".
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(employees and company) which has an identifiable unity, and to think in terms

of corparate liability ... "They ought to pay".

* Jhon Adam , Prichard Jones Op. Cit P.33. (V‘\)
"it is certaily arguable that to same extent vicarious liability is Justified by the
same consideration which underlie agency by estopel and ostens: b’e authority, ie

the expectations which might reasonably araused in the minds of the third
parties".

It was the impression created in the mind of the third party that seems to have (i )
weight most.

Singletan v. International Dairy Queen 332 A2d 16 1107 (1975)0 Drexelv. Union
prescription centers 582 F 2d 781 (1978) 0 Chevran Oilv. Sutton 515 P 2d 12 83
(1973).
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Nichols Arthur Murray Inc. 248 cal App 2d 610 (1967), 56 cal Rptr 728. The (¢V)
control over hiring and firing staff, benefits, uniforms, and training of the
franchisee‘s employees.

332 A 2d 160 (1975). The court has concentrated on the regulations of the (i\’)
franchisee's hours of operation.

582 F 2d 781 (1978). The court focuses on the laying down methods for (i\”)
preparing or furnishing to the public the franchised goods or services going
beyond mere specification.
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