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Williston, S., "The Law of Sales in the Proposed Uniform Commercial Code" 63 ( )
Harvard Law Review 561 (1950) p.564.
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Where, under a contract to sell or a sale, the property in the goods has passed to
the buyer, and the buyer wrongfully neglects or refuses to pay for the goods
according to the terms of the contract or the sale, the seller may maintain an
action for the price of the goods.
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Unless otherwise agreed, the goods remain at the seller’s risk until the property
therein is transferred to the buyer, but when the property therein is transferred
to the buyer the goods are at the buyer’s risk whether delivery has been made or
not, except that
(a) Where delivery of the goods has been made to the buyer, or to a bailee
for the buyer, in pursuance of the contract and the property in the goods
has been retained by the seller merely to secure performance by the buyer
of his obligation under the contract, the goods are at the buyer’s risk
from the time of such delivery.
(b) Where delivery has been delayed through the fault of either buyer or
seller the goods are at the risk of the party in fault as regards any loss
which might not have occurred but for such fault.
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Andres, K., "Risk of Loss and State Long Arm Jurisdiction: Obligations
Fashioned by the Delivery Term in An Article 2 Sales Contract" 16 Houston
Law Review 573 (1980), footnote 4.
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Glaser, G., and Kelsch, W., "Title Theory and the UCC", 30 North Dakota Law
Review 211 (1954) 213.
See also Corman, C., "The Law of Sales Under the Uniform Commercial Code"
17 Rutgers Law Review 14 (1962) p.35, and; Note, "The Status of the Concept
of Title in Article II of the Uniform Commercial Code" 37 St. John’s Law
Review 178 (1962) p.191.
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Squillante and Fonseca, Williston on Sales, 4th ed., New York, 1974. Vol. 3, 324. (\ Y’)
In Re Samuels & Co., Inc., 510 F.2d 139, on rehearing 526 F.2d 1238, cert.
denied, it was decided that: the Uniform Commercial Code does not emphasize
the historical concept of passing title to goods, and the location of title generally
is not regarded as being determinative of the rights of adverse parties; instead of
implementing the fictional concept of title, the countervailing interests of the
parties are sometimes defined in terms of various rights, privileges, powers and
immunities.
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The arrangement of the present Article is in terms of contract for sale and the
various steps of its performance. The legal consequences are stated as following
directly from the contract and action taken under it without resorting to the idea
of when property or title passed or was to pass as being the determining factor.
The purpose is to avoid making practical issues between practical men turn upon
the location of an intangible something, the passing of which no man can prove
by evidence and to substitute for such abstractions proof of words and actions of
a tangible character.
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Each provision of this Article with regard to the rights, obligations and remedies
of the seller, the buyer, purchasers or other third parties applies irrespective of
title to the goods except where the provision refers to such title.

240 A.2d 195. (\

nge;!I oSl e VA=Y Baledl (\V)
When the buyer fails to pay the price as it becomes due the seller may recover,
together with any incidental damages under the next section, the price
(a) of goods accepted or of conforming goods lost or damaged within a
commercially reasonable time after risk of their loss has passed to the
buyer; and
(b) of goods identified to the contract if the seller is unable after reasonable
effort to resell them at a reasonable price or the circumstances reasonably
indicate that such effort will be unavailing.
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Honnold, J., "A Uniform Law for International Sales" 107 University of
Pennsylvania Law Review 299 (1959) p.317. See also Foorman, J., "Risk of Loss
Under Section 2-509 of the California Uniform Commercial Code" 20 University
of California at Los Angles Law Review 1352 (1973) p.1354.
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Guenin, L., "Risk Allocatlon in Dehvery Terms 25 Unlform Commermal Code
Law Journal, p. 49 (1992) p. 55.
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Squillante and Fonesca, Williston on Sales, 4th ed., New York, 1974, P. 324. (\’\’)
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While the role of title has been diminished under the Uniform commercial Code,
it has not been entirely excluded; generally, it is still necessary to consider title in
two broad contexts, viz., for purposes outside the law of sales, e.g., criminal law,
taxation, and public regulation, and where the final question is ownership, not
merely some incident of the sale, e.g., liability insurance coverage.
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The buyer obtains a special property and an insurable interest in goods by
identification of existing goods as goods to which the contract refers even though
the goods so identified are non-conforming and he has an option to return or
reject them. Such identification can be made at any time and in any manner
explicitly agreed to by the parties. In the absence of explicit agreement
identification occurs
(a) when the contract is made if it is for the sale of goods already existing
and identified;
(b) if the contract is for the sale of future goods ..., when goods are shipped,
marked or otherwise designated by the seller as goods to which the
contract refers ...
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The provision of this section as to "explicit agreement" clarifies the present
confusion in the law of sales which has arisen from the fact that under prior
uniform legislation all rules of presumption with reference to the passing of title
or to appropriation (which in turn depended upon identification) were regarded
as subject to the contrary intention of the parties or of the party appropriating.
Such uncertainty is reduced to a minimum under this section by requiring
"explicit agreement" of the parties.
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U.S. v. Long, 706 F.2d 1044. (\"\")
YYY. 3l o e Williston on Sales (Y¢)

&éﬁ’%\ <§Jl+3]‘ Ol e VoY Bulall (YO)
An undivided share in an identified bulk of fungible goods is sufficiently
identified to be sold although the quantity of the bulk is not determined. Any
agreed proportion of such a bulk or any quantity thereof agreed upon by
number, weight or other measure may to the extent of the seller’s interest in the
bulk be sold to the buyer who then becomes an owner in common.
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In view of the limited function of identification there is no requirement in this
section that the goods be in deliverable state or that all of the seller’s duties with
respect to the processing of the goods be completed in order that identification
occur.

404 A.2d 842. (Y‘\)
See also Weisz Graphics Div. of Fred B. Johnson Co., Inc. v. Peck Industries,
Inc., 403 S.E.2d 146, where the contract calls for goods manufactured to order,
identification to contract usually occurs when the first step of production begins,
it is not necessary for goods to be in a deliverable state for them to be identified
to contract.
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The "special property" of the buyer in goods identified to the contract is
excluded from the definition of "security interest"; its incidents are defined in
provisions of this Article such as those on the rights of the seller’s creditors, on
good faith purchase, on the buyer’s right to goods on the seller’s insolvency, and
on the buyer’s right to specific performance or replevin.

259 F.Supp. 187. (£Y)
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(1) Title to goods cannot pass under a contract for sale prior to their
identification to the contract (Section 2-501), and unless otherwise explicitly
agreed the buyer acquires by their identification a special property as limited by
this Act. . . title to goods passes from the seller to the buyer in any manner and
on any conditions explicitly agreed on by the parties.
(2) Unless otherwise explicitly agreed title passes to the buyer at the time and
place at which the seller completes his performance with reference to the physical
delivery of the goods, despite any reservation of a security interest and even
though a document of title is to be delivered at a different time or place; and in
particular and despite any reservation of a security interest by the bill of lading
(a) if the contract requires or authorizes the seller to send the goods to the
buyer but does not require him to deliver them at destination, title passes
to the buyer at the time and place of shipment; but
(b) if the contract requires delivery at destination, title passes on tender there.
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The factual situations in subsections (2) and (3) upon which passage of title turn
actually base the test upon the time when the seller has finally committed himself
in regard to specific goods. Thus in a "shipment" contract he commits himself by
the act of making the shipment. If shipment is not contemplated subsection (3)

turns on the seller’s final commitment, i.e. the delivery of documents or the
making of the contract.
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T.D. Bailey, Son & Co. v. Ross T. Smyth & Co. Ltd. (1940) 56 T.L.R. 825, 828.
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= Where the contract requires or authorizes the seller to ship the goods by carrier

(a) if it does not require him to deliver them at a particular destination, the

risk of loss passes to the buyer when the goods are duly delivered to the
carrier even though the shipment is under reservation (Section 2-505).
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789 F.Supp. 184. (1¢)
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Unless otherwise agreed the term F.O.B. (which means "free on board") at a
named place, even though used only in connection with the stated price, is a

delivery term under which

(a) when the term is F.O.B. the place of shipment, the seller must at that place

ship the goods in the manner provided in this Article (Section 2-504) and
bear the expense and risk of putting them into the possession of the carrier.

Y (B gaxll dlxo



gl a%e b 5 alias debiand) aaldy dElatall AL clel il o wu
ol asie 3 L (TVFOB vessel (bl wsdy siall ig CIF Ciuw
S bl Sl goladll GaEll e VY -Y Balall a3l gl dudi)
Gl3 Al WS Dbl mdai e debiad) adn B ys B aSall
SLl als Cgay Je ol gllb oS3l padll e YVA-Y B0l & sl
Al 28 88 o mhdl e debadl ok (Dol Codr ol 8
Loaie W] ISlall J&553 ¥ ouillall G Gy elld alad] sl dale D)
lrsss asd Loaie dliy delad anlanl Gl AL ol al S
Loaie climl delay d<te o CYRe National sugar Refining Co {538
mgul;gjgdgg,s):&;db@@@uh&W|@L§
el sl e Sulgiall Gl eligll dan gay 4Say saglall 31:;& Oy

Jyo gl dans if‘);.\ﬂ &\..\.“ 3 gie :‘;'sL".iJ| g..s.Ua.U

13 @l bty AL G Gy 93 (Spe¥l gl oS L
Lo J oJBL o 3 deladl oy wie (s il ) Jais Y 4SL o

(woldl mlhaal fia M Glas Al dbaall G e lolaie) (Soe¥ g glal
el gadn 8L e alil a8y ol lia ) dods LK i) 13 @ LS
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In Warrior Tombigbee Transp. Co., Inc., v. 5,775.674 net tons of coal, 570
F.Supp. 1405, where the court held that as coal seller’s performance was

complete upon loading of coal onto barge, title passed at that time. See also
Petroleo Brasileiro S.A., Petrobras v. Ameropan Oil Corp., 372 F.Supp. 503.
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"Security interest" means an interest in personal property or fixtures which secures
payment or performance of an obligation. The retention or reservation of title by a
seller of goods notwithstanding shipment or delivery to the buyer (Section 2-401) is
limited in effect to a reservation of a "security interest". The term also includes any
interest of a buyer of accounts or chattel paper which is subject to Article 9. The
special property interest of a buyer of goods on identification of those goods to a
contract for sale under Section 2-401 is not a "Security interest", but a buyer may
also acquire a "security interest" by complying with Article 9.

ol e Y Y4 auladl (\/‘\)

A security interest is not enforceable against the debtor or third parties with
respect to the collateral and does not attach unless:

(a) the collateral is in the possession of the secured party pursuant to
agreement, the collateral is investment property and the secured party has
control pursuant to agreement, or the debtor has signed a security
agreement which contains a description of the collateral and in addition,
when the security interest covers crops growing or to be grown or timber
to be cut, a description of the land concerned;

(b) value has been given; and

(c) the debtor has rights in the collateral.
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An unperfected security interest is subordinate to the rights of

(a) persons entitled to priority under Section 9-312;

(b) a person who becomes a lien creditor before the security interest is
perfected;

(c) in the case of goods, instruments, documents, and chattel paper, a person
who is not a secured party and who is a transferee in bulk or other buyer
in ordinary course of business or is a buyer of farm products in ordinary
course of business, to the extent that he gives value and receives delivery
of the collateral without knowledge of the security interest and before it
is perfected;

(d) in case of accounts and general intangibles, a person who is not a secured
party and who is a transferee to the extent that he gives value without
knowledge of the security interest and before it is perfected.

Gramlich, W., "Liberal Constructions of the Definition of Security Agreement
Under Section 9-203 of the Uniform Commercial Code: Policy Implications and
Practical Limitations" 57 Temple Law Quarterly 791 (1984) p.803.

White and Summers, Uniform Commercial Code, 3 rd ed., Minn, 1988, Vol. 2 p. 328. (/\\)
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A security interest arising solely under the Article on Sales (Article 2) or the
Article on Leases (Article 2A) is subject to the provisions of this Article except
that to the extent that and so long as the debtor does not have or does not
lawfully obtain possession of the goods
(a) no security agreement is necessary to make the security interest enforce-
able; and
(b) no filing is required to perfect the security interest; and
(c) the rights of the secured party on default by the debtor are governed (i)
by the Article on Sales (Article 2) in the case of a security interest arising
solely under such Article or (ii) by the Article on Leases (Article 2A) in
the case of a security interest arising solely under such Article.
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(1) Where the seller discovers the buyer to be insolvent he may refuse delivery
except for cash including payment for all goods therefore delivered under the
contract, and stop delivery under this Article (Section 2-705).
(2) Where the seller discovers that the buyer has received goods on credit while
insolvent he may reclaim the goods upon demand made within ten days after the
receipt, but if misrepresentation of solvency has been made to the particular
seller in writing within three months before delivery the ten day limitation does
not apply. Except as provided in this subsection the seller may not base a right
to reclaim goods on the buyer’s fraudulent or innocent misrepresentation of
solvency or of intent to pay.
(3) The seller’s right to reclaim under subsection (2) is subject to the rights of a
buyer in ordinary course or other good faith purchaser under this Article
(Section 2-403). Successful reclamation of goods excludes all other remedies with
respect to them.

Jackson and Peters, "Quest for Uncertainty: A Proposal for Flexible Resolution (‘\ Y)
of Inherent Conflicts Between Article 2 and Article 9 of the Uniform
Commercial Code", 87 Yale Law Journal, 907 (1978), p.929.
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(1) Where the seller has identified goods to the contract by or before shipment:

(a) his procurement of a negotiable bill of lading to his own order or
otherwise reserves in him a security interest in the goods. His procure-
ment of the bill to the order of a financing agency or of the buyer
indicates in addition only the seller’s expectation of transferring that
interest to the person named.

(b) a non-negotiable bill of lading to himself or his nominee reserves
possession of the goods as security but except in a case of conditional
delivery (subsection (2) of Section 2-507) a non-negotiable bill of lading
naming the buyer as consignee reserves no security interest even though
the seller retains possession of the bill of lading.

(3) When shipment by the seller with reservation of a security interest is in
violation of the contract for sale it constitutes an improper contract for
transportation within the preceding section but impairs neither the rights given
to the buyer by shipment and identification of the goods to the contract nor the
seller’s powers as a holder of a negotiable document.
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Berman, H. and Kufman, C, "The Law of International Commercial Transac- (‘\ '\)
tions (Lex Mercatoria)" 19 Harvard International Law Journal 221 (1978)
p.238.
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(1) A warehouse receipt, bill of lading or other document of title is negotiable
(a) if by its terms the goods are to be delivered to bearer or to the order
of a named person; or
(b) where recognized in overseas trade, if it runs to a named person or
assigns.
(2) Any other document is non-negotiable. A bill of lading in which it is
stated that the goods are consigned to a named person is not made negotiable
by a provision that the goods are to be delivered only against a written order
signed by the same or another named person.
Riegert, R., "Documents of Title Under Article Seven" 13 Uniform Commer-
cial Code Law Journal 105 (1980) p.129.
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Note, "The Uniform Commercial Code and An Insolvent Seller’s Possession of (\ . \/)
Goods Sold", 104. University of Pennsylvania Law Review p. 91 (1955), p.93
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(1) Subject to subsection (2) and even though the goods have not been
shipped a buyer who has paid a part of the price of goods in which he has a
special property under the provisions of the immediately preceding section
may on making and keeping good a tender of any unpaid portion of their
price recover them from the seller if the seller becomes insolvent within ten
days after receipt of the first installment on their price.
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= (2) If the identification creating his special property has been made by the
buyer he acquires the right to recover the goods only if they conform to the
contract for sale.
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Peters, A., "Remedies for Breach of Contracts Relating to the Sale of Goods (\ . ‘\)
under the Uniform Commercial Code: A Roadmap for Article Two", 73 Yale
Law Journal p.199, (1963), at p.238.
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(1) Except as provided in subsections (2) and (3), rights of unsecured creditors
of the seller with respect to goods which have been identified to a contract for
sale are subject to the buyer’s rights to recover the goods under this Article
(Sections 2-502 and 2-716).
(2) A creditor of the seller may treat a sale or an identification of goods to a
contract for sale as void if as against him a retention of possession by the
seller is fraudulent under any rule of law of the state where the goods are
situated, except that retention of possession in good faith and current course
of trade by a merchant-seller for a commercially reasonable time after a sale
or identification is not fraudulent.
(3) Nothing in this Article shall be deemed to impair the rights of creditors of
the seller
(a) under the provisions of the Article on Secured Transactions (Article 9);
or
(b) where identification to the contract or delivery is made not in current
course of trade but in satisfaction of or as security for a pre-existing
claim for money, security or the like and is made under circumstances
which under any rule of law of the state where the goods are situated
would apart from this Article constitute the transaction a fraudulent
transfer or voidable preference.
Smith, H., "Title and the Right to Possession Under the Uniform Commercial
Code" Boston College Industrial and Commercial Law Review 39, at p. 65.
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Gutteridge and Megrah, The Law of Banker’s Commercial Credits, 7 th. Ed.,
London, 1984.
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A financing agency by paying or purchasing for value a draft which relates to
a shipment of good acquires to the extent of the payment or purchase and in
addition to its own rights under the draft and any document of title securing
it any rights of the shipper in the goods including the right to stop delivery
and the shipper’s right to have the draft honored by the buyer.
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After shipment, "the rights of the shipper in the goods" are merely security
rights and subject to the buyer’s right to force delivery upon tender of the
price. The rights acquired by the financing agency are similarly limited and,
moreover, if the agency fails to procure any outstanding negotiable document
of title, it may find its exercise of these rights hampered or even defeated by
the seller’s disposition of the document to a third party. This section does not
attempt to create any new rights in the financing agency against the carrier
which would force the latter to honor a stop order from the agency, a
stranger to the shipment, or any new rights against a holder to whom a
document of title has been duly negotiated under Article 7.
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A security interest in letters of credit and advices of credit (subsection (2)(a)
of Section 5-116), goods, instruments, money, negotiable documents, or
chattel paper may be perfected by the secured party’s taking possession of the
collateral. If such collateral other than goods covered by a negotiable
document is held by a bailee, the secured party is deemed to have possession
from the time the bailee receives notification of the secured party’s interest. A
security interest is perfected by possession from the time possession is taken
without a relation back and continues only so long as possession is retained,
unless otherwise specified in this Article. The security interest may be
otherwise perfected as provided in this Article before or after the period of
possession by the secured party.
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Here title to the goods is not looked on as being locked up in the document
and the secured party may perfect his interest directly in the goods by filing as
to them. The subsection states two other methods of perfection: issuance of
the document in the secured party’s name (as consignee of a straight bill of
lading or the person to whom delivery would be made under a non-negotiable
warehouse receipt) and receipt of notification of the secured party’s interest
by the bailee which, under Section 9-305, is looked on as equivalent to taking
possession by the secured party.
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