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Herze, J., Expropriation of Foreign Property, 35 A.J.I.L., (1941), p. 244. (\)
Friedman, S., Expropriation in International Law, London (1953), p. 145. (Y)
She said that ‘We necessarily draw on municipal law sources and on general (Y)
principles of law’. Higgins. R. The Taking of Property by the State: recent
development in international law, 176 Recueil des cours, (1982), Vol. III, p. 270.
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Whiteman, Damages in International Law, (1937), Vol. 2,p. 1364. )

Sornarjah, M., The International Law on Foreign Investment, Cambridge,

(1994), pp. 293-4.

Liamco v. Libya, 20 ILM, (1981), p. 53.

It was held that ’In tradition language, the term property is used to describe all

things which, being capable of procuring a person a certain advantage, are

susceptible of private ownership’, 7 Recueil des decisions des Triburaux

Arbitraux Mixtes, (1930) p. 869.
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Friedman, op. cit, pp. 157-158. (\‘)
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It was held that "The Royal Bank cannot here claim the benefit of the (\)
presumptions which might obtain if favor of a bank receiving a deposit in
regular course of business and paying it out in the usual way upon checks
bearing no indication on their face of their purpose. The whole transaction here
was fule of irregularities. There was no authority of law, in the first place for
making the Royal Bank the depository of a revolving cerdit fund... The
thousand dollar colones bill were most informal and did not comply with the
requirements of law as to their form, their signature or their registration.,

Whiteman, op. cit., Vol. III, (1943), p. 1569.
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Ching, B., Justice and equity in international law, 8§ Current Legal Problems, (\)
(1955), pp. 201-202; Fombad, C., The principle of unjust enrichment in
international law, 30 The Comparative and International Law Journal of
Southern Africa, (1997), p. 125.

Sedeco Inc. V Iran Marine Industrial Co. (IMICO), 21 Iran - USA CTR, (1989), (\’)
p- 56.
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Brownlie, 1., Principles of Public International Law, (1990), p. 532.
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American International Group, Inc. and American Life Insurance Company V.
Iran, 4 Iran-U.S.C.T.R, (1983), p. 105.

Topco case, (1977), 17 ILM, (1978), p. 3; Phillips Petroleum Company Iran v.
Iran, 21 Iran U.S.C.T.R, (1989), p. 79.

Benvenuti & Borfant v. Congo, 67 ILR, (1984), p. 345.

AGIP v. Congo, 8YB Com. Arb., (1983), p. 133.

Woolsey, L., The Expropriation of Oil Properties by Mexico, 32 A.J.I.L., (1938), p. 523.
Herze, op. cit, p. 248.

William Pereira Associates. Iran v. The Islamic Republic of Iran, 5 Iran -
02l Eyulaadl w13 Gld el fﬁ U.S.CTR., (1985), pp. 226-27
Leonard and Mavis Daley v. the (sses B3l g 08 Gusadl Ji8 o Lund s
Islamic Republic of Iran, 18 Iran - US CTR, (1989), p. 232.
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Westberg, J., Applicable law Expropriatory Takings and Compensation in Cases (\)
of expropriation, ICSID and Iran-United States Claims Tribunal Case law
compared, 8 ICSID Review-Foreign Investment Law Journal, (1993), p.1.

Article (3) & (5) of the Draft Articles on State Responsibility, International Law (Y)
Commission, YILC, (1980), Vol. II, Part II, p. 30.

The tribunal held that "....a state is responsible for the acts of its rulers. whether (V)
they belong to the legislative, executive or judicial department of the government,

so far as the acts are done in their official capacity", 15 UNRIAA, US v.

El Salvador, (1901), p. 477.
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The court held that "From standpoint of international Law and of the Court..., (\)
municipal laws are merely facts which express the will and constitute the activities

of states, in the same manner as do legal decisions or administrative measures"
PCl1J, Series A, No. 7, Judgment (1926), p. 19.

The court held that ’...the conception of control as used in the convention, is an (Y)
essentially economic one and that it contemplates a preponderant influence over

the general policy [of the entity]’, PCIJ, Series A, No. 7. Judgment, (1926), p. 68.
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Economic Forms Corp. v. Iran, 5 (ssea § Slal$ calall Jswall 00 Skl (V)
Iran - US CTR, (1985), p.6.
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The tribunal states tllat it does~n0t appear that the religious governmental powers
of Imam Khomeini can for present purpose be readily segregated... In view of the
circumstances of its establishment and the mode of governance, and in view of the
functions it fulfills, The Tribunal concludes that the... Foundation of Oppressed,
has and continues to be an instrumentality controlled by the Government of the

Islamic Republic of Iran’, 9 Iran - US CTR, (1987), pp. 93-94.
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PCT]J. Series A. No 7. (E)
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governmental influence over the election of the members of the Council, that any
governmental orders, directives or recommendations were issued to the Council or

that it acted under instructions of any governmental body’., Schering Corp. v.

Iran, 5 Iran - US CTR, p. 370. See also the dissenting opinion of Judge Mosk

who considered worker council Act created state responsibility, pp. 379-380.

The tribunal define force majeure as ’social and economic forces beyond the power (\‘)
of a state to control through the exercise of due diligence’, Gould Marketing Inc.,

v. Ministry of National Defense of Iran, 3 Iran - US CTR, p.153.
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General Principles of law, Cambridge, (1987), p. 113; Kunge, the Meaning and
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Soranargah, M., The Myth of International Contract Law, 15 Journal of World (\)
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McNair, The General Principles of Law, 33 BYBIL (1957), p. 7; Friedman, op. cit., (Y)

p. 175; Geiger, The Unilateral Change of Economic Development Agreements, 23
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Fawcett, J., The Legal Character of International Agreements 30 BYBIL, (1954), p.
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German Settlers in Polish Upper Silesia, PCIJ, Series B, No. 6, p. 3. (\)
Aramco Arbitration, 27 ILR, (1963), p. 117; Norwegian ship owners claims 1 (\’)
UNRIAA, pp. 324-325; Tinoco case 1 UNRIAA, pp. 395-399; Shufeldt, 2
UNRIAA, p. 1101.

O’connell, The Law of State Succession, (1965), p. 263. (\‘)
Friedman, op. cit, pp. 120-121. (¢)
Ibid, pp. 123-126. (°)
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= law. There is no doubt that at the present time that theory is accepted and
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but the difficulty, Dickson Car Wheel Co. Case, 4 UNRIAA, p. 676, rests in fix in

the limits within which it can and must be applied.

Schachter, International law in Theory and Practice, (1991), p. 303. (V)
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Khan - Freund’s introduction to Karl Renner’s, The Institutions of Private Law, (\)

(1949).

Sornarjah, M., the Mythe of international contract law, op. cit., no. 52, p. 206. (Y)

Obus¥! Fe8at i, 0¥ dSaall Ji8 e Bubs 31 Tasadl 1 o su Ledle] ()
Higg;ns, op. cit., pp. 355-75. kil
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Amerasinghe, C., State Responsibility for Injuries of Aliens, (1967), p. 124; (\)

Audit, Transnational Arbitration and State Contracts: Findings and Prospects,

Hague Academy Centre for Studies and Research in nternational Law and

International Relations (1987); pp. 280- 281; Higgins, op. cit, p. 324; Brownlie,

op. cit., p. 532; Schachter, op. cit, p. 304.

3yulims f hmt 3 oLl daiall dgull 3a Tase 553 o Jol OF so¥) daada

soes @ aSanll Ldlall Sl ga 9;9“21 saiiall ¢ glall E;,Lafﬁ.m\.!l & 9ol
2H.C.R., p. 66. L5 50Y) Buaill aLY oll ws Lias 500 s bl

Resolution 1803 of Dec 142/1962. (Y)
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Lulatdl Ol Gunly Ll Slaay o Holoe oK 5 Lewlow

LSy Suaiall LY o (1929) Walter Fletcher Smith (s 9e0 8 1ia &aa a8y (V)
Lol [Sope¥) Snens Siae adall Ga) 4Kk LK) LogSall $y0lae 3l

) :@TMIJJEJEA.L@L&K)LQLC&&LAZJIAL,
"The expropriation proceedings were not, in good faith, for the purpose of public
utility... the properties sized were turned over immediately to the defendant
company, ostensibly for public purposes, but in fact, to be used by defendant for
purposes of amusement and private profit, without any reference to public utility.
The Arbitrator is of the opinion, then, that all act of expropriation... were not of
such a character as to give an indefeasible title to the defendant company" Walter
Fletcher - Smith v. The Compania Urbanizadora Del Parque Yplaya De Marianao
(1929), 2 UNRIAA - pp. 917-918.
Herze, op. cit., p. 253; Domake, M., Foreign Nationalization, AJIL, 55 (1961), (\’)
p. 590; Amerasinghe, C., State Responsibility for Injuries of Aliens, (1967), pp.
137-138.
Shal vavy ‘;L:;U_ABPES)_::JL_A__EJ‘L‘ME Lalse (8 Ll 4 oSwad L laa (Y)

) .5*3 I. L.R., (1979), pp. 316-317
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White, G. Nationalization of Foreign Property, (1961); Friedman, op. cit., p. (\)
141.

Shufeldt case (USA v. ¢lliy PCIJ, Oscar Chin Case, Series A/B, No. 63, p. 79 (\’)
Guatemala), 2 RIAA, (1930), p. 1095.

He decides that 'As to the contention that the said measures were politically (Y)
motivated and not in pursuance of a legitimate public purpose, it is the general
opinion in international theory that the public utility principle is not a necessary
requisite for the legality of a nationalization. This principle was mentioned by
Grotius and other later publicists but now there is no international authority,
from a judicial or any other source, to support its application to nationalization.
Motives are indifferent to international law, each state being free to judge for
itself what it considers useful or necessary for the public good. The object

pursued by it is no concern to third party". 62 ILR (1982). p. 194.
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It was held that ’In the opinion of the tribunal it can not be held that the nationalization of Iran (\ )

America was by itself unlawful, either under customary international law or under the Treaty of

Amity... as there in not sufficient evidence before the Tribunal to show that the nationalization

was not carried out for public purpose as part of a large reform program, or was discriminatory’.

American International Group, Inc. v. Iran, 4 Iran - US CTR, (1983), p. 105.

ole g rdall audios CHRVRICN [ Al Js O aladl 3l gs s» Wlds (V)
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The PCIJ held that: *The form of discrimination which is forbidden is therefore (\)
discrimination based on nationality and involving different Treatment by reason

of their nationality as between persons belonging to different national groups’
Oscar Chin case (1934), World Court Reports, (1932-35), Vol. III, p. 438.

Baade, H., Permanent Sovereignty over Natural Wealth and Resources, in Miller (Y)
and Stanger eds, Essys on Expropriation, (1967), p. 24; Sachachter, op. cit., pp.
316-320.
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Mckean, W., Equality and Discrimination under International Law, (1983), p. 287. (V)
The tribunal held that’ it difficult, in the absence of any other evidence, to draw (\’)
the conclusion that expropriation of a concern was discriminatory only from the
fact that another concern in the same economic branch was not expropriated...
Furthermore, a coherent policy of nationalization can reasonably be operated
gradually in successive stages. The Tribunal declines to find that Khemco’s
expropriation was discriminatory’, Amoco case, 15 Iran - U.S. CTR, (1988), p.232.
World Court Report, (1932-35) Vol. III, p. 438. (V)
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Brownlie, op. cit., p. 538; Schachter, 4wds sla3¥l 8 iy White, op. cit., p. 132. (V)
op. cit., p. 315.
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Chorzow Factory case (1928), PC1J. Reports, Series, A, No. 17, pp. 46-48. (\’)
The tribunal held that *Thus for the general reasons above, this Tribunal must (V)
have hold restitutio in integrum is, both under the principles of Libyan law and
international law, the normal sanction for non-performance of contractual
obligations and that it is inapplicable only to the extent that the restoration of
the status quo ante is impossible” 53 ILR (1979), pp. 507-508.
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Gray, Christine, Judicial Remedies in International Law, Oxford,, (1990). 12-16. (\)
o el nanl of Ll s BP E,a gses 3 (Lagregren) sl O (v)
oY) sa Juall L.l HGa Lo g o860l 3500 Sabell ol ldiwyl syley

.53 ILR,"(1979), pp. 346-48. Lomd &l wlSBaally BV olejlio 3 asiall
Greenwood, C., State Contracts in International“ Law: The Lib;/an Oil (V)
Arbitrations, 53 BYBIL, (1982), p. 76.
The court stated that ’It is a principle of international Law and even a general (i)
conception of law that any breach of an engagement involves an obligation to

make reparation’. PCIJ. Roports, Series A., No. 17, (1982), p. 28.
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The sole arbitrator held that ’according to principles commonly accepted by (\)

municipal and international laws the obligation to compensate a nationalized

concessionaire is a necessary consequences of the right of nationalization’. ILR

62 (1982),, p. 201.

Wortley, B., Expropriation in Public International Law, Cambridge, (1959), p. (Y)

oluadl swelic paay uyal s (8 g_.\.};?l el Gaugals dgall a3l 150.

American . yuuils oIl (5 il La:,ys S8 ol o) Sa ol 8Y) wllias agagsy
Manufacturing & Trading. Ic. v. Zaire, 36 ILM, (1997), p. 1551.
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Law on Foreign Investment, op. cit., p. 360; Brownlie, 1., General Course on
Public International Law, Recuiel des course, (1995), p. 146.
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Dolezer, R., New Foundations . as 923 adas 3aY) M| olKlias 3 0las

of the Law of expropriation of Alien Property, ;5 AJIL, (1981), p. 561.

White, op. cit., p. 13. (\’)
Foighel, I., Nationalization: a study in the protection of alien property in (V)

international law, (1957), pp. 127-131.
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Article ITI, China - USA Agreement on the Settlement of Claims, 1979, 18 ILM, (\)
VAAT ale Lo gfiy Bantell LYol o doyuall L3WESY) X, (1979), p. 552.
olgiw e Bael LLLST e j¥g0 e 0,0 aduy LuglSl 68 o Je cuas

25 ILM, (1986), p. 58.

(i) Zaladl &’J cuad VAAE ale fually Lasp8 G HLaSwY) L3las) Jie olliSy (\‘)
France - China Agreement of 1984, 24 4, 4aill alie ads & sl Hea e

ILM (1985), p. 554.

White, op. cit., p. 12. (\‘)
Lillich, R. & Weston, B. International Claims: Their Settlement by Lump Sum (2)
Agreements, (1975), p. 210.

Shon, B., & Baxter, R., Responsibility of States for Injuries to the Economic (0)
Interest of Aliens 55 AJIL, (1961), pp. 559-560; White, op. cit., no. 86, p. 13.
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Amerasinghe, C., Issues of Copmensation for the Taking of Alien : ;& 5 g3l&I o )5
Property in the Light of Recent Cases and Practice, 41 ICLQ, (1992;, pl;. 33-36.
Katzarov, The Theory of Nationalization, (1964), p. 349; De lupis, 1., Finance (V)
qu 454 and Protection of Investment in Developing Countries, (1987), p. 80.
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The arbitrator held that "While Resolution 1803 (XVII) appears to a large extent (\)
as the experession of a real general will, this is not at all the case with respect to
the other Resolution mentioned above... In particular, as regards the Charter of
Economic Rights and Duties of the States, several factors contribute to denying
legal Value to those provisions of the document which are of interest in the
instant case. - In first place, Article 2 of this Charter must be analyzed as a
political rather than as a legal declaration concerned with the ideological strategy
of development and, as such, supported only by non-industrialized States - In
the second place, ...several developing countries, although having voted favorably
on the Charter of Economic Rights and Duties of States as a while, in regretted
the absence of an "explaining their votes Texaco Texaco V. Libya case, 53 ILR,
o pSadl aa I da gell amill I3l (19177), p.38 reference to international law...
.Dolzer, op. cit., pp. 563-7
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The tribunal states that: "the object of damages is to place the party to whom (\)
they are awarded in the same pecuniary position that they would have been in if
the contract had been performed in the manner provided for by the parties at the
time of its conclusion... [T] he creditor should thereby be given full compensation.
This compensation includes the loss suffered (dammum emergens), for example
the expenses incurred in performing the contract, and the profit lost (lucrum
cessans), for example the net profits which the contract would have produced. The
award of compensation for the lost profit or the loss of possible benefit has been
frequently allowed by international arbitral tribunals. "sapphire International
Petroleum Ltd v. National Iranian Oil Company, 35 ILR, (1963), pp. 185-186.
©ssedy Goldfield (s 5e0 g_q_s g_l‘g.'.li.ll YT ,;:leH se goleddl AT o Lo
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The Tribunal held that it is a general principle of public international law that (\)
even in a case of lawful nationalization the former owner of the nationalized
property is normally entitled to compensation for the value of the property
taken, Iran v. American International Group.

Oppenhein Lauterpacth, H., international Law, (1955), 352; (\’)
Amerisnghe, C., The Quantum of compensation for Nationalized Property, in
Lillich, Valuation of Nationalized Property in International Law, (1975), p. 114;
Brownlie, 1., Principles of Public International Laws, (1990), p. 538.

INA v. Iran, 8 Iran - US CTR, (s ses @ Lagregren o8l Jsiwll 1,0 lli )
(1987), pp. 385-86. )

The tribunal held taht ’Opinion both of international tribunals and legal writers (V)
overwhelmingly support the conclusion’ that under customary internationl law in

a case such as a discrete expropriation of alien property full compensation
should be awarded for the property taken’.. Sedco, Inc. v. N.I.LO.C., 10 Iran -
Laa¥l K ,al ol e:a.at pSadll Bl oodiel el ae US. CTR, (1987), p. 187
(Jol€ Gansas s Ol eeilly dold 5o paels &1 Gl Gucuall Ell Lhais
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o el e ey aladl 15 Iran - US. CTR, (1988), p. 246 para, 192 & 197. (\)
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15 Iran - US. Lle L.J.\Lq u_[,_\.!l Ol & yatel Loy (Les speialis) LolA L gils
.Phillip Petroleum case, para. 106 ¢lli< 4 CTR, (1988), p. 189.. (les generalis)

It was held that "The Tribunal believes that the lawful/ unlawful distinction, which (\’)

in customary international law flows largley from the Case Concerning the Factory

at chorzow.., is relevant only to two possible issues: whether restitution of the

property can be awarded and whether compensation can be awarded for any

increase in the value of the property between the date of the taking and the date of

the judicial or arbitral decisions awarding compensation. The Chorzow that a lawful

taking requires less compensation than that which is equal decision prosvides no

basis for any assertion to the value of the property on the date of the taking.

Phillips Petroleum Company of Iran v. Iran, 21 Iran - US. CTR, (1989) I, p. 79 para 110.
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Givran, N., Expropriation the Expropriators: Compensation Criteria from a (\)
Third World View point, in Lillich, op. cit., p. 102.

Muller, M., Compensation for Nationalization: A North - South Dialogue, 19 (\‘)
Colum. J. Trans. L., (1981), pp. 44.
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Bowett, D., State Contracts with Aliens: Contemporary Developments on
Compensation for Termination or Breach, BYBIL, (1988), p. 67; Amersighe, op.

cit., p. 49; Schwebell, S., Justice in International Law, (1994), p. 210.
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Seoul Declaration on the Progressive Development of Principles of Public (\)
International Law Relating to a New International Economic Order 1986. Article

(5) of the declaration states: "A state may nationalize, expropriate exercise
eminent domain or otherwise transfer property within its territory and subject to

its Jurisdiction, subject to the principles of International Law requiring a public
purpose and non-discrimination, and subject to appropriate compensation as
required by international law and to any applicable treaty and without prejudice

to legal effects flowing from any International Law Association, Report of the
Sixty-Second Conference held at Seoul, 1986". Contractual undertaking.

...be an amount "Section 712 of the Restatement (Third) states that (Y)
compensation, in order, to be just, must equivalent to the value of the property
taken and must be paid within a reasonable time of taking, or within reasonable,
Section 712 of time thereafter with interest from that date, and in a form
economically useable by the foreign national the Restatement (third) Foreign

Relation Law of the United States, (1987).
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The court of Appeal held that: It may well be the consensus of nations that full (\

~

compensation need not to be paid in all circumstances... and that requiring an
expropriation state to pay appropriate compensation - even considering, "that

lack of precise definition of that term-would come closest to reflecting what
international law requires F2d 875 (2™ cirait, 1981) paras. 14-15.

Lithgow and others v. UK., 8 E.-H.R.R., (1986), p. 372. (Y)
such as pursued in measure of economic reform or’public purpose’ Legitimate (\‘)
objectives of The court decided that James v.” measures designed to achieve
greater social justice, may call for less that reimbursement of full market value

UK., 8 EH.R.R., (1986), p. 148.
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