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ICSID ARB/81/1. Reprinted in ILR, 89 (1992) p. 405. The tribunal held that “The (\A)
Tribunal... considered the acts of the Army and Police personnel involved as
disregard of Indonesia’s commitments to foreign investors under... Indonesia’s
Foreign Investment Law. In effect, the Tribunal did not manifestly exceed its powers
when it considered the question of the legality of the acts of the Army and Police
personnel as an integral part of the investment dispute between Amoco and
Indonesia. The jurisdiction of the Tribunal is not successfully avoided by applying a
different formal characterization to the operative facts of the dispute”.
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The tribunal held that ‘in a case like the present’ where a private company ‘has (Y )

invested substantial amounts in a foreign state in reliance upon an agreement
with that state’.

A (s se0 IS L3l 5 ICSID ARB/81/1. Reprinted in /LM., 23 (1984), pp. 359 - 60. (Y1)
ICSID ARB/81/2 Reprinted in Y.B.Com. Arb., 0 (1985), p 76. 5 aalIl wis

The inseration of an ICSID ) Jo8lb i Taall 3XOA1 3 akasll Ll o ),8 &ua

arbitration clause by itself presuposes under foreign implies that the parties were agreed

to consider SOCAME at the time to be company and control, thus having the capacity

to act in ICSID arbitration.

Lo as Sl g sea el I35 ICSID ARB/83/2. Reprinted in 1.L.M., 26 (1987), p. 653
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ICSID ARB/72/1 para. 20. It was decided that “The Tribunal is of the opinion (YY)
that the Convention allows parties to subordinate the entry into force of an
arbitration clause to the subsequent fulfillment of certain conditions, such as the
adherence of the States concerned to the Convention, or the incorporation of a
company envisaged by the agreement. On this assumption, it is the date when
these conditions are definitely satisfied, as regards one of the parties involved,
which constitutes... the date of consent by that party”.
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ICSID. ARB/81/1. The tribunal held that “Article 42 (1) refers to the application (\“\)
of the host-state law and international law. If there are no relevant host-state

laws on a particular matter, a search must be made for the relevant international

laws. And, where there are applicable host-state laws, they must be checked
against international laws, which will prevail in case of conflict. Thus
international law is fully applicable and to classify its role as ‘“‘only”
“supplemental and corrective” seemes a distinction without a difference. In any
event, the Tribunal beleives that its task it to test every claim of law in this case

first against Indonesian law, and then against international law.”

Broches, A., Convention on the Settlement of Investment Dispute Between States (V\/)
and Nationals of Other States of 1965: Explanatory Notes and Survey of its
Application, Y. B. Com. Arb., 18 (1993), p. 669.
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The tribunal held that ‘The Tribunal therefore considers that it has the jurisdiction (0 i)
to recommend provisional measures according to the terms of Article 47 of the
Convention..., the Parties still having the right to express,..., any exception relating
to the jurisdiction of the Tribunal on any other aspect of the dispute’. Reported in
Lalive, P., The First “World Bank™ Arbitration (Holiday Inns V. Morocco) - Some
Legal Problems, B.Y.B.I.L., 51 (1980), p. 136.
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the tribunal held that "It is possible to have different opinions on these delicate
questions, or even, as do the Application for Annulment or the Dissenting
opinion, to consider the Tribunal’s answers to them not very convincing or
inadequate. But since the answers seem tenable and not arbitrary, they do not
constitute the manifest excess of powers which alone could justify annulment
under Article 52 (1) (b).... In any case, the doubt or uncertainty that may have
persisted in this regard throughout the long preceding analysis should be
resolved ‘in favorem validititis sententiae’ and lead to rejection of the alleged
complaint”.
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