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delay" (Nuraisyah, 2008, p. 45).
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"In doing so here, it is clear that Plaintiffs’ claims arise from
delay, not nonperformance. Accordingly, their exclusive
remedy, as the court explained in its prior opinion, is under
Article 19 of the Montreal Convention". (Fangbengfuond-

jingv. American Airlines, Inc., United States District Court,
D. Maryland, April 11, 2011)
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"... complaint is based on damages Shabotinsky and other

alleged class members suffered as a result of the flight’s
delay". (Shabotinsky v. Deutsche Lufthansa AG, 245 F.
Supp. 3d 1018, United States District Court, N.D. Illinois,
Eastern Division, March 27, 2017).
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"The plaintiffs allege that they suffered damages as a result of
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"Flight timetable or time specified on the air ticket should be
considered as the direct evidence for flight delay". (Zhang,
2016, p. 90).
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"... try to delay that as long as possible...". (Shiwbodh v.

Caribbean Airlines Limited, United States District Court, D.
Connecticut., March 27, 2018).

welse Join pbil Jady Lo walss als a8 J50I G 5l Joliallsy
Slelayl guan s S5l I Cosilasall ssas clilee abiiiy aliy o)) pulall
88— palil saa il e a2l Gud‘,fftgicma;”fgn GAY
pae 95ah G o ia¥) Hualll G S5 o J30 e Gl Ul 52
S & S frl s il s 35405 oS il Ty o] 0 a3
RURGUPRPRSVENJF PRSI SN [RUNUN [N RS Py e

Lol & ,3 e 1999 alad JU 3 g0 L8la olaie) s Y L8a3all 45
8] e Dy mall om S iy Y N (e Tann s 5 25502
2t Sleay) g AT Ly J"‘ EERRENERR AW Q“"J?}}‘ e oA
) Leale Ciglazal

363




gajwluu.i‘g{\hllum.a

Callal LIS ae Dgadl ey 5adl a0 JSUI pudaiaw elliyg
ren s3I g sigall a8 Al B o5 oiliall e Saua delia
e Ll e la 03 J3 (58 fBule e SE 3 Dtsl Sl
B oh 5% e 8 Dalil Al pie ol s3A3 S 0 )
T iiee lwm NG

33 J3UI G Y1 o, aslae @ilS ol pulall 5855 & o a (JBeS
elld g ¢Leald Lilusalls Unyd Sule Lgllaall 33a)) oo SICY dUn ) 350 Lgad JUs
oo ellgid —lgaid) laim el U G1Al Jh alad Suand pie LAk
O Lgd coslball cul@l) e85l o SIS sl dlise abals o iyl
B3all s 35al e bl o a8 e [5aS (3 Siluad) L sl
S 8 clinl s (o sl Eulidl 3all T,8e 5500 Leiakss L3
) 5 ) Delaal 5, sl Jggjup;ﬁuscﬂ.dmafm;ﬁ
JALI e a g8 o — La — (550 Lo dUn ) Uslaall 3l (o Jsbf cilS
S ¥ ia Usils LGl 4 5 su bl go (2540 Uil 53
R LAyl Tase e

mwa:mu\ Sl il J5 et e Ll als 5 Lad s
&unwbﬁgu_mJM\qu Al e 4l gl Wil s
oo S G palad S siluall 4 ella ¥ @3 w3l (& D ghasall e
) 5uals dail

(3823 adal g Sk a sl g3 JSU Slel ) auls Las Galis
Ul gl 038 @3S of 5 S Lol fo WL Ja e (3 Galghune G0
Soalls LLaml Zeal pal elliy (1999 alal YL 5o Lislasl e 47 3Ll Jads
«(Ritorto, 2017) (sl Jull »al

364




........ sl JE 3 ;ALY oo LB (Assaill o AL (uen” fase Gasdad i

Sl aliat
Tasay e gy pull g Undll Cpos Lhaveall &8Sall JSL 45

S Tk ) Bl — J36L 1999 alad JU ge D3l calil sl
ity el AT G ) e Lol Bl i s of — o
¥l (i U g 3ol 3530 i eoall T Lef oyl aals elld
LT 38 g AAM (s Tasas ASMe g ceall Uad culasf — Y
P oS (el g JL s ge

sardsall Jais lats Lo dasll JAas 556 G Jpall gl aai
ssrdall Ja 805 S 3] 5 0 D ghanall plSal pae Sl e
L) a 20 Bulall STy (JA Dl yne o 5 dl & piny gl (53
S pteed Sl eoe and a3 pouall G SN i 13"t 1999 alad JU 5t se
;s_m ool (i saill QAN jad sl p kel o Uad 5 Jleal b gan
8 Al olas il ghume (oo Looa 51 GIS JAI o) el i Bty
e ol i a3 L) S WAl S Jlaall i 00 L
Slatl Gsil5 e 212 Balall 3 el sl g ol 55 a5 < odipin
Cw—ggic,l—gzg&f@\aiwtu_a;fmdsu\gigif&ﬂ
PN sl 5 oealal sl 5

oo ) Vs sia (5 gams sl gtiall & elld o iiiusy
DI aalall Jldsl Jola o) J3LI Sl o GonlSo 3adaS o g 5udnall
2585 1999 alad JUy i 0 TAEI & (51 flgie paasailly Ll o3 o)yl s
caailly il sda (8 galad) S sl Lo e g oo JIBI Dlea e

Wasal e o3 0Ol GainS cimg Sum £ 1ol g sl Jad Ly

365




gajwluu.i‘g{\hllum.a

Tl 3 laS s plowdl Hsas W8 Guall (o sgmdally JELI G
b e 3 S BB e JLa YU s 1999 alal Jl 0
230N G aall T s s Tus3 ol 5500 558 el e sl
oo GRusaill lb oy a3 Lall Usll Al S ool ol
e o Ul s L3y e sBy 5 ol 58 05 sl 285a
Lebo £3n (o8 Lonmn siluall S o3 ol Badly 5300 o § g pall ol
56 oausnill GAaS o Lasie s c3llaall 8 Lghsan 3 coneall <1 s Y
RS S elic] ¥ 3Ll
Lo e Jlad o3 edall e a5 J3 T Gponn Tp8 A5 elld pag
Jd ¥ el culasd) Go Ladl sl Sigan 8 ol 58 OIS Silal) als
38 ekl 0 o (S Mhad 58 (il spaa olad Lask 3L
cale 38R 580 e ST 5L e Jha o8 Y dlal AT S
Aal Tas e 308050 Uganll o paas zlL,a0 JsL PRECORNATIT
Ll Gann J3 Cala ) AT 1 el e i Gall Jaats Lgd
Ul dlany gl (2 sm Llad Jilaaall 05 a3 AT Cils oo
S dala 3 G S0 il 23 al o) Ui £l gk 55880 LTV e
‘D gall 43-‘;3 230 G sl s 588 ) (35 s (als Lle,
JII Cs T ganall Bias &0 o ~L,ks dgag oo oan Uls sda i
Al bl SISy gaal cull Labie Lol JSGI clie) udy silually
13 el (e sly D ghunall e slieY) (SoseYl sl
"PolskieLinieLotnicze LOT S.A. ("LOT") argues that the
Montreal Convention does not permit Plaintiffs to recover
damages for stress, mental anguish, or subjective injuries
endured as a result of delay". (Dochak v. PolskieLinieLot-

nicze LOT SA, 189 F. Supp. 3d 798, United States District
Court, N.D. Illinois, Eastern Division, May 27, 2016).
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"In situations like this, it is not sufficient for an airline to
offer general reasons such as "technical failure," "bad
weather," "crew problems," or "cleaning" The carrier must
provide details of the delay and offer evidence that the carrier

took all reasonable measures to prevent the delay before the
burden can be discharged". (Adejoke, 2016, p. 18).
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"The plaintiffs were ultimately re-booked on another flight
back to Chicago...". (OKOLOVA v. United Airlines, Inc.,

United States District Court, N.D. Illinois, Eastern Divi-
sion., April 11, 2019.).
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The Influence of Enforcing the Principle of Good Faith on

Restrictive Compensation Following Delays in Air Trans-

portation According to Montreal Convention of 1999 and
Kuwait Legal System

Dr Mohammad A. Almutairi
Mr. Mohammad M. Alazemi

Abstract

Goal of the Study: This study aims to find a clear image of the
situation of delay in the air transportation from the prospective
of good faith principle. This is not to show the impact of good
intention on acknowledging responsibility but rather to show
the effect of good faith on applying restrictive compensation
mechanism with financial limit. The study also aims to show
the range of conflict between 1999 Montreal Convention with
the principle of good faith, from one side, and finding legal and
judicial evidences that facilitate the jurisdiction work in pulsing
the good or bad faith of the carrier in the cases of delay from
the other side.

Study Methodology: The study used mainly the analytical
methodology where brief review was arranged on to what
extent the principle of good faith contradicts with Montreal
Convention of 1999 rules in order to clear its ambiguity. Then,
legal stands were analysed in order to reveal places of
contradiction between the principle of good faith and the
Convention. After that, the constructive legal criticism was
introduced which seeks finding legal solutions through
enforced legislations or through probing future legal solutions
that require amendment or addition to the legal texts, so that
the principle of good faith becomes the basic in ruling whether
the air carrier deserves applying the principle of restrictive
compensation or not.

Study Results: Restricting compensation for the delay in the air
transport as a methodology being applied without considering
fair compensation is harmful to the principle of good faith that
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is profound in the United Nations and international commerce.
Restrictive compensation for delay harms the fairness of
Montreal principles in case of bad faith of the carrier is
proven. Proving the bad or good faith of the carrier is an extra
burden on the shipper or the passenger because it requires the
carrier bad faith in causing the delay to be proven. Establishing
simple proof regarding the carrier bad faith is the legal solution
to guarantee the fairness of responsibility rules about the delay
until the otherwise is proven.

Keywords: Air Transport, Delay, Damage, Passengers, Bag-
gage, Cargo, Restricted Compensation, Principle of Good
Faith, Montreal Convention of 1999
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