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Traditional and Modern Legal
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Abstract

Using an analytical and comparative methodology, this paper explores the
relationship between "Islamic Law", "Natural Law", "Positive Law" and modern critical
legal theories in their philosophical aspects. It argues that Shari’a —in its broad sense
corresponding to "law" in the modern technical language- offers an example of a legal
system that combines some of the most important pillars of Natural and Positive Law
theories. While believing in the existence of a certain "ideal', Muslim jurists have
acknowledged the subjectivity of their jurisprudence as a human activity based primarily
on the preponderance of evidence and harmonization of textual evidence and reason.
Because they did not need to worry about the origin of Shari’a —which, they presumed,
underlined jurisprudence- and its absolute suitability for human life, they attended only
accidentally to some of the philosophical issues of Western legal philosophy, and were
preoccupied instead with issues of the epistemological value of evidence, the nature
and methods of inference, and hermeneutics. Thus, modern critical theories better
reflect the issues with which Muslim jurists dealt and on which they disagreed. However,
whereas Islamic jurisprudence presumes the divine nature of the Shari’a and its absolute
suitability for human beings, modern theories are skeptical on issues of the origin and
normative basis of the law, focusing instead on the difficulties of applying it in a context
that is problematic epistemologically and practically, based on economic and social
discrimination and political and moral prejudice, and defies objectivity and neutrality.

Keywords: Shari’a; Islamic jurisprudence, Islamic law, natural law, positive law,
modern critical legal theories.
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